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MINUTES OF THE REGULAR MEETING OF THE BOARD OF ZONING
APPEALS OF HENRICO COUNTY, HELD IN THE COUNTY ADMINISTRATION
BUILDING IN THE GOVERNMENT CENTER AT PARHAM AND HUNGARY
SPRING ROADS, ON THURSDAY, DECEMBER 20, 2012 AT 9:00 A.M,,
NOTICE HAVING BEEN PUBLISHED IN THE RICHMOND TIMES-DISPATCH
DECEMBER 3, 2012 AND DECEMBER 10, 2012.

Members Present: R. A. Wright, Chairman
James W. Nunnally, Vice Chairman
Greg Baka
Gentry Bell
Helen E. Harris

Also Present: David D. O’Kelly, Jr., Assistant Director of Planning
Benjamin Blankinship, Secretary
Paul Gidley, County Planner
R. Miguel Madrigal, County Planner

Mr. Wright - Please stand and join me in the Pledge of Allegiance
to the flag of our country.

Mr. Blankinship, would you read our rules?

Mr. Blankinship - Good morning, Mr. Chairman, members of the Board,
ladies and gentlemen, the rules for this meeting are as follows. Acting as
secretary I'll call—we only have one case on the agenda this morning. I'll call that
case and the applicant should come up to the podium. We’'ll ask you to be sworn
in, and then we'll ask you to state your name and to spell your last name, please,
so we get it correctly in the record. Since there’s only one case, the Board will
take testimony, and then | guess will make their decision immediately thereafter.

This meeting is being recorded, so we'll ask you to speak into the microphone
and, as | said, state your name. | hope that you are familiar with the conditions
that have been recommended by staff in the staff report. It's very important for
applicants to be familiar with those conditions.

| think we can dispense with everything else since we only have the applicant for
this one case.

Mr. Wright - No deferrals or anything of that nature, obviously, so
please call the first case.-

VAR2012-00007 LIBERTY HOMES, INC., requests a variance from

Section 24-95(b)(5) of the County Code to build a one-family dwelling at 221
Westover Avenue (BUNGALOW CITY) (Parcel 816-728-5240) zoned R-3, One-
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Mr. Wright -
this is under contract?

Mr. Tuthill -

That you need to satisfy the present code. You say

I am under contract with the owners of the land. But

there is no contract for the home.

Mr. Wright -
Mr. Tuthill -
Mr. Wright -
Mr. Tuthill -

Mr. Wright -
know?

Mr. Tuthill -
Mr. Wright -
Mr. Blankinship -
Mr. Wright -
Ms. Harris -
Mr. Blankinship -
Mr. Wright -
Mr. Blankinship -

Mr. Wright -
computer will divulge it.

Mr. Blankinship -
it.

Mr. Wright -

Mr. Tuthill -
square feet.

December 20, 2012

You're the contract purchaser.
Yes sir.

From Liberty Homes?

Yes.

How long has the present owner owned it, do you

| do not know.

Don’t know.

It should be in the report.

It probably tells us in our report. Let's see.
It's not there.

Oh, | apologize.

It's not in the report.

I'll look that up for you.

Mr. Blankinship will tell us in a moment. His faithful

You can go on, and I'll let you know as soon as | find

What do you propose to put on this lot?

A two-story home, 30 feet wide, 24 feet deep, 1,440
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Mr. Tuthill - Condition #5, preserve the existing 80-foot-tall oak
tree. | certainly have no issue with attempting to save it because every tree |
have to take down costs me money, and it actually is the nicest thing about this
property right now. But it says “shall consist of orange construction fencing
creating a 10 foot diameter protection barrier around the base of the tree.” if
that's all that's required then certainly we don’t have a problem with it.

Mr. Blankinship - We recognize that you may not be able to preserve
that tree. If it was a wider lot | think we would have required you to fence the drip
line, which is really the most appropriate way. But if you did that you couldn’t get
onto the property.

Mr. Tuthill - Right. | looked at it day before yesterday and
measured it as 23-1/2 feet from the front of the house. So certainly we shouldn’t
have any problem saving it.

Mr. Blankinship - If the tree doesn’t survive there is no penalty for you
here. We just expect you to make your best effort.

Mr. Tuthill - Yes. And we want to; it's of value to the property. The
other thing is #6, “discard the deteriorated metal fence located at the rear of the
property.” | neglected to look for that when | went out there. And | can only
assume that somebody has determined that it is on the property. So I'll just say
that if it's not on my property then obviously I'm not at liberty to take it down.

Mr. Blankinship - That’s certainly correct, yes.

Mr. Tuthill - Okay. And everything else is fine.

Mr. Wright - You say you question Condition #5 or do you have
any problems with it?

Mr. Tuthill - | don't question it now.

Mr. Wright - Or six either.

Mr. Blankinship - He just wanted to make sure exactly what it required.
Mr. Wright - Oh, what it said. Okay. All right. Any other questions

from members of the Board?
Ms. Harris - | have a couple of questions, Mr. Tuthill. On one side

of the property, to the north, | believe you have a fifty-foot lot on the side. A
house is sitting on the fifty-foot lot, is it not? On the north side of the property?

December 20, 2012 5 Board of Zoning Appeals






Mr. Tuthill - Not at all. My thought being that it (the variance) has
already been approved in the past for the exact same thing | think we're asking
for.

Mr. Baka - In reading through the staff report, | understand the
history of it being approved before. | guess my question would be given the new
information, the decision—the reasoning from the Cochran case, are there any
limitations on this Board to approve this variance?

Mr. Blankinship - Well, under Cochran the operative phrase is “the
property taken as a whole.” And if you look at this fifty-foot-wide lot as the
property taken as a whole, | can’t see any other practical use for it if the variance
is denied.

Mr. Wright - | think it clearly passes the Cochran case. | think
there’'s a constitutional issue here. I've always taken that position. These lots
were there before the ordinance was enacted, and | think they have a
constitutional right to use their property.

Mr. Baka - If there’s a constitutional right to use the property as
such because the rights are taken, isn't there also a necessary prerogative of the
applicant to at least make a good faith effort to try to exhaust all remedies
necessary before acquiring such a variance?

Mr. Wright - Not in my mind, but that's up to you.

Mr. Baka - What | mean by that, just to clarify, is that a Board
can certainly grant a variance, but is it necessary to take all steps to exhaust that
remedy? To say all right, we tried and we weren't able to get the fifteen feet from
the neighbor. But your opinion, sir, is that that's not necessary?

Mr. Wright - There are other fifty-foot lots. There’s one right next
door and there are others in the area. And | think he has a constitutional right to
use that property the way it is. That's my feeling. 1 don’t think Cochran is
applicable here. | think we passed that test, as Mr. Blankinship said.

Mr. Blankinship - We have had other cases in Bungalow City with fifty-
foot lots that this Board has denied, but not based on the Cochran test; it was
more on the substantial detriment on surrounding property.

Mr. Wright - Mr. Nunnally may want to speak to that; he’s looked
at it. The impact it would have on the neighborhood would be something. We
have one right next door to it and others in the neighborhood.

Ms. Harris - If you look at the house next door to it, you can see
that was constructed many years ago. | think the trend of the neighborhood is to

December 20, 2012 7 Board of Zoning Appeals






Ms. Harris - | just thought it would be an easy matter just to pick
up fifteen feet. You could try, you know, before you even come before this
Board. But we’ll see as the case unfolds.

Mr. Wright - Any other questions from members of the Board?

Mr. Nunnally - I'd just like to say that on the whole street of
Westover Avenue, there are plenty of fifty-foot lots down there. Right across the
street from this particular property you have a park. Is that a Henrico County
park?

Mr. Blankinship - | believe it is, yes.
Ms. Harris - Is that Matthew Robinson Park?
Mr. Nunnally - Yes ma’am. And then on the second block you have

an apartment project on the same side of the park. | don’t think it would be
detrimental to the neighborhood. But I'd like to hear what this other gentleman
has to say.

Mr. Tuthill - He's the owner of the property.

Mr. Wright - Does he want to speak in favor of the case or in
opposition? In favor, okay. Good. Please state your name for the record.

Mr. Harrison - Timothy Harrison.

Mr. Blankinship - He needs to be sworn.

Mr. Wright - All right.

Mr. Harrison - I’'m the owner of the property.

Mr. Wright - Raise your right hand please, and be sworn. You

weren’'t sworn.

Mr. Blankinship - Do you swear the testimony you're about to give is
the truth and nothing but the truth so help you God?

Mr. Harrison - Yes | do.
Mr. Wright - All right, sir.
Mr. Harrison - My name is Timothy Harrison. | am the owner of the

property who is trying to release the property to him. | had a permit on it before to
do a house, but | couldn’t afford it, so | didn’'t do it. And | paid for a variance
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Mr. Blankinship - The one on the right is the one we'’re talking about.
Pryor? Bernard Pryor, Senior?

Mr. Harrison - No, | haven't tried to get anything from him.

Ms. Harris - Why haven’'t you sought that if you knew that you
needed fifteen feet?

Mr. Harrison - Because | had the variance before; they approved it
before. And part of their property is on the property that | have, because the
fence is at an angle. So they’re intruding on my side, and | didn’t bother.

Ms. Harris - Not by fifteen feet though.

Mr. Harrison - No ma’am.

Ms. Harris - Okay. So that's my last question. Thank you.

Mr. Wright - All right. Any more questions of this gentleman?

Thank you, sir. Does anyone else desire to speak with respect to this
application? Hearing none, that concludes the case.

Mr. Blankinship - Mr. Chairman, just let me note that the owner of the
property next door has a mailing address in Quinton, Virginia. According to the
tax records they don’t appear to live on the property. Could be they just have the
tax bills sent somewhere else.

Ms. Harris - Mr. Blankinship, were they notified of this meeting?
Mr. Blankinship - Yes ma’am.
Ms. Harris - | mean even though they’re in Quinton. And you're

talking about the owner of the 125-foot wide lot.

Mr. Blankinship - Yes ma’'am.

Ms. Harris - Okay, thank you.

DECISION

Mr. Wright - All right. Do | hear a motion on this case?

Mr. Nunnally - Yes. | move we approve it. | don’t think it would be a

detriment to adjacent property or change the character of the district. The whole
street is full of fifty-foot lots. Well, not full of them, but there are plenty of them
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opposed to the sale of fifteen feet, then | agree with the Chairman’s assertions
that perhaps this case is ready to be approved. Those are just my thoughts.

Mr. Wright - Any further discussion? Hearing none, we’ll take a
vote. All in favor say aye. All opposed say no. The ayes have it; the motion
passes. Three to two, so it's approved.

After an advertised public hearing and on a motion by Mr. Nunnally, seconded by
Mr. Bell, the Board approved application VAR2012-00007, LIBERTY HOME
INC’S request for a variance from Section 24-95(b)(5) of the County Code to
build a one-family dwelling at 221 Westover Avenue (BUNGALOW CITY) (Parcel
816-728-5240) zoned R-3, One-Family Residence District (Varina). The lot width
requirement and total lot area requirement are not met. The Board approved the
variance subject to the following conditions:

1. This variance applies only to the lot width and lot area requirements for one
dwelling only. All other applicable regulations of the County Code shall remain in
force.

2. Only the improvements shown on the plot plan filed with the application may
be constructed pursuant to this approval. Any additional improvements shall
comply with the applicable regulations of the County Code. Any substantial
changes or additions to the design or location of the improvements will require a
new variance.

3. At the time of building permit application, the applicant shall submit the
necessary information to the Department of Public Works to ensure compliance
with the requirements of the Chesapeake Bay Preservation Act and the code
requirements for water quality standards.

4. Any dwelling on the property shall be served by public water and sewer.

5. The applicant shall protect and preserve the existing 80 foot tall Oak tree
located in the front yard setback of the existing lot. A tree protection plan shall be
submitted during the building permit plan review and shall consist of orange
construction fencing creating a 10 foot diameter protection barrier around the
base of the tree.

6. The applicant shall remove and discard the deteriorated metal fence located
at the rear of the property. The fencing shall be removed prior to the issuance of
a certificate of occupancy.

7. The applicant shall remove all trailers from the site and shall discard all trash
and debris prior to the issuance of a certificate of occupancy.
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On a motion by Mr. Baka, second by Ms. Harris, the Board approved as
corrected the Minutes of the October 25, 2012, Henrico County Board of
Zoning Appeals meeting.

Affirmative: Baka, Bell, Harris, Nunnally, Wright 5
Negative: 0
Absent: 0

Mr. Wright - Okay, the November minutes. Do | hear a motion on
the November minutes?

Ms. Harris - | move that the November minutes be approved as
presented.

Mr. Bell - I'll second the motion.

Mr. Wright - Motion by Ms. Harris, seconded by Mr. Bell. Any

discussion? Hearing none, all in favor say aye. All opposed say no. The ayes
have it; the motion passes.

On a motion by Ms. Harris, seconded by Mr. Bell, the Board approved as
submitted the Minutes of the November 15, 2012, Henrico County Board of
Zoning Appeals meeting.

Affirmative: Baka, Bell, Harris, Nunnally, Wright 5
Negative: 0
Absent: 0

Mr. Wright - This may be one of the shortest meetings on record. |
understand from Mr. Blankinship we only have one case next time.

Mr. Blankinship - Yes. It will be a little longer, the next one, | think.

Mr. Wright - Do | hear a motion we adjourn?

Ms. Harris - So moved.

Mr. Wright - A second? All right. Any discussion on that? All in

favor say aye. All opposed say no. The ayes have it; the motion passes.

We're adjourned.
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