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MINUTES OF THE REGULAR MEETING OF THE BOARD OF ZONING
APPEALS OF HENRICO COUNTY, HELD IN THE COUNTY ADMINISTRATION
BUILDING IN THE GOVERNMENT CENTER AT PARHAM AND HUNGARY
SPRING ROADS, ON THURSDAY, FEBRUARY 24, 2011 AT 9:00 A.M.,
NOTICE HAVING BEEN PUBLISHED IN THE RICHMOND TIMES-DISPATCH
FEBRUARY 3, 2011 AND FEBRUARY 10, 2011.

Members Present: Helen E. Harris, Chairman
Robert H. Witte, Jr., Vice Chairman
Lindsay U. Bruce
James W. Nunnally
R. A. Wright

Also Present: David D. O’Kelly, Jr., Assistant Director of Planning
Benjamin Blankinship, Secretary
Paul Gidley, County Planner
R. Miguel Madrigal, County Planner

Ms. Harris - Good morning and welcome to the February 24, 2011
session of the Board of Zoning Appeals for Henrico County. Would you please
stand and recite the Pledge of Allegiance.

Good morning, Mr. Blankinship. Would you read the rules please that govern this
meeting?

Mr. Blankinship - Good morning, Madam Chairman, members of the
Board, ladies and gentlemen, the rules for this meeting are as follows. Acting as
secretary | will call the case and as I'm speaking Mr. Baker should approach the
podium. We will then ask everyone who intends to speak to the case to stand
and be sworn in. Mr. Baker will have his opportunity to make his presentation,
then anyone else who wants to speak will be given the opportunity. After
everyone has spoken, Mr. Baker will have an opportunity for rebuttal. After that,
the Board will proceed with its decision on the case.

The meeting is being recorded, so we’ll ask everyone who speaks to speak
directly into the microphone on the podium, state your name, and please spell
your last name so we get correctly in the record. Everyone is familiar with the
staff report.

Deferred from Previous Meeting

VAR2010-00002 LIBERTY HOMES, INC. requests a variance from
Sections 24-95(t), 24-95(u)(1)b and 24-95(c)(4) of the County Code to build a
one-family dwelling at 11510 Greenwood Road (Lakeview) (Parcel 772-774-
9333), zoned A-1, Agricultural District (Brookland). The total lot area
requirement, rear yard setback, and front yard setback are not met. The
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applicant proposes 8,085 square feet lot area outside the floodplain, 25 feet front
yard setback, and 10 feet rear yard setback, where the Code requires 30,000
square feet lot area, 35 feet front yard setback and 20 feet rear yard setback.
The applicant requests a variance of 21,915 square feet lot area, 10 feet front
yard setback, and 20 feet rear yard setback. (A-002-10)

Ms. Harris - All persons who wish to speak to this case please
stand and raise your right hand.

Mr. Blankinship - Let's go ahead and swear you in just in case you
want to make any comments. You can stay in your place but raise your right
hand, please. Do you swear the testimony you’re about to give is the truth and
nothing but the truth so help you God?

Ms. Harris - If you would present your case. Thank you.

Mr. Baker - Good morning, my name is Mark Baker—B-a-k-e-r.
I’'m with Baker Development Resources. I'm here on behalf of Mr. Tuttle with
Liberty Homes and here to talk about 11510 Greenwood Road. That case
contemplates the reduction of lot area requirements exclusive of the floodplain
with construction of a single-family dwelling. The standard is 30,000 square feet
and this lot actually exceeds 30,000 square feet. It's closer to an acre. With the
floodplain constraint, we need to have enough lot area outside of the floodplain
to accommodate the 30,000 square feet. An 8,085-square-foot buildable area is
proposed outside of the floodplain. A reduction in front and rear yard setbacks is
also requested. The front yard requirement is 35 feet; 25 is proposed. Twenty-
five is to the front porch. It's actually closer to 30 to get to the main face of the
home. In the rear, 20 feet is required and 10 is proposed. Again, the floodplain is
a constraint here. It's not that the site is not large enough to accommodate —
typically—. It's a 270-plus deep lot. But because of that floodplain requirement,
the buildable area is compressed and at the front of the lot. Therefore the front
yard and the rear yard setback variances are required.

About the background, the property is located on the west side of Greenwood
Road and it's north of the intersection of Chiles Road. It's six 25-foot-wide lots.
They were purchased in March 2006 in the hope that at that time there would be
more than one buildable lot. The request would consolidate all six of those lots
into one. It would authorize construction of a single home. The lot is 41,670
square feet; again, almost an acre. It's physically large enough; however, the lot
area calculation is to exclude the floodplain.

The owner first applied in December 2009. We were advised at that time that a
flood study needed to be completed before being heard by the BZA. The study
was completed by an engineer and it's been reviewed by the County. It proposed
a balanced cut-and-fill that creates that 8,085-square-foot buildable area. It
doesn’t affect the 100-foot flood level. Designing that buildable area such that it
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minimizes the impact on the floodplain necessitates the front and rear yard
setbacks.

Again this is an owner; it's not a speculative situation. It's not a contract
purchase; they own the property. Between the purchase of the property and the
work along the lines of the flood study and addressing this point, their overall
investment is $35,000.

Looking at the Cochran case and the threshold question as to whether the effect
of the Zoning Ordinance upon the property under consideration as it stands
interferes with all reasonable beneficial use of the property taken as a whole;
that is the case. The properties in their current configuration predate the
establishment of the guidelines for developments within special flood hazard
areas and they also predate the County’s regulations or provisions which exclude
the flood hazard area from the lot area requirement. Even when the six lots are
combined, the current regulations substantially limit or prevent the use of the
property, the consolidated property. So taken as a whole, there is no reasonable
beneficial use of the property absent the requested variance.

The first test talks about an extraordinary situation, is there exceptional
narrowness, shallowness, size or shape, topographic condition, or other
extraordinary situation or condition. Of course in this case the exceptional
condition is the special flood hazard area which occupies approximately 80% of
the property. This condition, as we’ve shown, can technically be overcome. The
buildable area is small by necessity in order to prevent any impact on the 100-
year floodplain or the impact of that floodplain on adjacent properties by virtue of
creating a larger buildable site. Release from the Code in terms of lot area and
setback is required to make the proposed buildable area work. There’s definitely
a valid exceptional condition.

The second test is that the variance will not be of substantial detriment to the
adjacent property and that the character of the district will not be changed, so it's
really two tests in one. With regards to substantial detriment, that’s applied to the
adjacent property. It can’t be substantial detriment to adjacent property. There's
really nothing in the report to suggest that there’s substantial detriment or
substantial damage that would be incurred to adjacent properties. To the extent
that there is discussion of the second test, it's more related to character, and this
applies to the overall district. Staff discusses the following issues and those are
that they feel there are consistency issues with the existing front yard setbacks
and they feel that the size of the lot area that’s proposed outside of the floodplain
leads to limitations on the lot in terms of use.

If you look at the statute, it actually says that the character of the district will not
be changed. Well, what is the character of the district? The staff refers to it as
semi-rural, but what does that really mean? I've brought cases before you that
have been in more suburban subdivisions, very clear character, sort of a rigid,
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more cohesive character that has consistent setbacks, consistent front yard and
side yard setbacks, where there is consistent architectural detail, those types of
things. But that’s not really the case here. While some rural areas can exhibit
well-defined character, there are instances where in rural areas you may find
uniform architectural design for instance. That’s really not the case here either.
In fact, the variety in the district is as striking as the similarities.

Within the stretch between Chiles Road and Old Washington Highway, if you
want to consider that the block that this is located in, you have varied uses. You
have single families, you have a church, and you have commercial uses. You
have varied architectural styles—you have Capes, Craftsmen, ranchers, and
two-story dwellings. You have varied building materials. There are masonry
materials, siding, and vinyl. You have varied ages of construction dating from
pre-World War 1l to the present. You have lots that have been substantially
cleared for homes that are open and occupied by principally the home. And you
have lots that are wooded but for the home site, where it's difficult to even see
the home through the vegetation that’s been left on the site. And even the front
yard setback varies. And that is staff's principal character concern. They note a
wide range in front yard setbacks of single-family dwellings and they say 60 feet
to 130 feet is what is typical. But again, this isn’t a suburban neighborhood where
we're dealing with 35 feet all the way down the line and we’re coming in and
trying to do 25 feet. And if you look at the block, staff did not mention that there
is at least one structure within that area that has no setback.

Mr. Witte - Is that a single-family dwelling?

Mr. Baker - My thought is that it's a commercial building that was
converted for residential use.

Mr. Blankinship - If it's the one | think you're talking about, it's about
twelve feet from the right-of-way.

Mr. Baker - Right. It's very close. I'll show a picture of it in a
second. So looking at some photos of the area, you have a variation of uses.
You have commercial uses, you have single-family, and you have older
structures. You can see on the bottom left where a site has been cleared to a
greater extent than on the right where there is a substantial amount of vegetation
left. Here is the building that | was discussing on the top left. Again, | believe
that's a residential building that was originally constructed as commercial. You
have varied age of construction, you have varied building design. On the top right
you have a nice building. It's a Craftsman style. There’'s a two-story on the
bottom right and | guess what would be maybe a 1-1/2 story on the bottom left.
Brand new bottom left; probably pre-World War 1l top right. So a wide variety in
the character.
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And of course I'm not showing you the picture on the top left to try to insult your
intelligence. I'm not showing you that and suggesting that it's not a unique
situation. I'm not suggesting that having no setback or a setback similar to that
building would be appropriate in this situation. My point is the existence of that
building. It’s a building that | think adds positively to the character of the district. It
suggests that it’s variety that helps define the character of the corridor. And in a
corridor with such variety it's hard to substantiate that a 25-foot setback would
change the character of the district.

And | think you need to look at the existing zoning, which are 35-foot setbacks.
Were this property not encumbered by the floodplain issues, you could come in
tomorrow and apply for a building permit for a 35-foot setback. Is that correct?
Of course 35 feet is not within that range of 60 to 130, but | would argue that 35
feet would also not be detrimental to the character of the neighborhood. | would
suggest that if it was detrimental to the character of the neighborhood that would
probably not be the appropriate zoning classification to be in place.

As to the limited enjoyment and restricted use, we feel this is not really a
character issue; it's more of a matter of preference. Staff references this is the R-
4 District in discussing the buildable area of the lot. If you read that, it sort of
makes it seem as though we're trying to shoehorn an R-4 lot into an A-1 area.
We respectfully disagree, at least with the context in which we're reading that.
Our concern is that the actual lot size at .98 acres, almost an acre, is consistent
with the surrounding properties in terms of the lot pattern. Due to the size of the
lot, the buildable area would be buffered by three-fourths of an acre of
undisturbed woodland. This would not be the case in an R-4 lot that was inserted
into an A-1. This is a small buildable area that’s surrounded and buffered by
three-quarters of an acre of undisturbed land.

Further, with regards to livability, you do have R-4 zoning. You have the 8,000-
square-foot exception standard for non-conforming lots. Obviously these things
are on the books, they’re in your Zoning Ordinance, and they suggest that at
8,000 square feet, even without the three-fourths of an acre of buffer around
you, that there is adequate livability. So an 8,000-square-foot parcel absent the
three-quarters of an acre of buffer that’'s being proposed here is livable in those
instances. We think that actually runs counter to the suggestion that this wouldn’t
be livable.

So clearly many owners in the corridor have restricted their own use of the
property. Going back to the pictures | showed you, there are several properties
that are substantially wooded. The fact that only the portion of the parcel which
was built upon, the footprint of the home, has been cleared in terms of trees.
They’ve obviously limited themselves in terms of sheds and pools and those
sorts of things. So | would argue that this lot would be consistent with that
smaller buildable area.
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Then there are other cases where accessory buildings and storage within that
corridor probably could be argued as though they cause an issue. There are
instances where there are multiple outbuildings. There is at least one instance
where there is a boat, where there are recreational vehicles, the types of things
that can actually lead to blight, which would not be a concern on this piece of
property, but can be a concern—.

Again, being substantially vegetated is consistent in character. It would lead to
greater buffering between the homes based on the fact that this is a retention of
three-quarters of an acre. Again, we feel it's a matter of preference. With the
right buyer or the owner who understands the constraints, a surrounding
undisturbed area could actually add to the peaceful enjoyment of the property.

And then of course finally it would be less maintenance with a smaller buildable
area, which might appeal to some owners.

The third test is that the condition or situation, the property concerned, is not of
So general a recurring nature as to make reasonably practical the formulation of
a general regulation to be adopted as an amendment to the ordinance. Staff
notes in their report that these types of requests are not of a general recurring
nature. That’s probably true. And even more importantly, perhaps, is that it's not
a recurring issue in the district. I've brought cases before you where my sense
was that there may have been a concern that we're dealing with a smaller infill
lot and [unintelligible] consideration was appropriate, but there may have been
concern that there was going to be a precedent with regards to other small lots in
the neighborhood. That’s clearly not the case here; it's a very unique situation.
I's not something that | think you'd anticipate happening in this corridor multiple
times.

There are a few other issues that | just wanted to discuss. We were in a position
where we deferred a couple of times. In the beginning, we had received some
late DPW concerns. There were some site drainage design issues and they've
been addressed by the owner’s engineer. The solution requires that a drain
structure be built. The owner understands the extent of the issue and the cost
associated with it.

It was also discussed, | believe at the first meeting, when the first deferral took
place that it might be wise to look into purchasing the adjacent property. That
has been done. The owner’s representative had, actually prior to that time,
contacted the adjacent owner. They were unable to come to an agreement with
regards to trying purchase property. It's important to understand that the
adjacent property is similarly impacted and it might not provide the needed relief.
Whereas they could potentially pick up more lot area, it definitely would not
eliminate the setback waiver request and it would also increase the cost or the
hardship of the owner. The owner is already $35,000 down the road towards
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trying to develop the piece of property and now they’re having to purchase more
land. But at any rate, they weren’t able to reach an agreement.

So in summary or conclusion, the owner has worked with the County agencies
on an acceptable design for the buildable area so it meets the technical merits.
Staff has reviewed the flood study and has found the proposal would have no
impacts on the 100-year flood level or negative impacts with regards to the
floodplain level on adjacent properties. We have demonstrated without doubt
that absent this variance this is regulatory taking. The owner has reasonable
expectations for the beneficial use of the property. The owner has invested
$35,000 in pursuing the property and pursuing this request. Again, this is an
owner; it's not a contract purchaser. The floodplain and the resulting buildable
area represent a qualifying exceptional circumstance that warrants
consideration. We've shown that the existing character is not so well defined that
this request would threaten to change it. We've addressed the livability and
restrictive use issue and we find that’s likely more a matter of preference. This
issue is not recurring countywide and because it’'s recurring locally, we talked
about the benefits of that in terms of no further requests in the immediate vicinity.
The applicant has met the burden of proof with evidence and presented them on
all three tests. And this request represents the minimal relief required to address
this very unique circumstance and avoid a taking while remaining as true to the
district character as possible.

That concludes my presentation. I'll take any questions you may have at this
time.

Ms. Harris - The fill-in area that you were speaking of, for what
purpose what that be used?

Mr. Baker - It was a cut-and-fill. It was used to take the add site,
which was large enough to accommodate a house. It's used for in part the home
site and in part for rear yard area.

Ms. Harris - So a home might be constructed on that filled-in
area? Is that what you’re saying?

Mr. Baker - Yes.

Ms. Harris - And you have cleared that? There’s no settling when
you fill areas like that?

Mr. Baker - That can be accommodated. That’s not an issue.

Ms. Harris - Have you considered that Greenwood Road may be
widened and you’re already ten feet short?
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Mr. Baker - The owner has considered that and an engineer has
talked with Public Works. | think that’s on your plan, but it's not something that’s
been funded as a capital improvement. It could happen in the future, but there—.

Ms. Harris - Will the owner live in this house?

Mr. Baker - No, the owner would be selling it.

Ms. Harris - So it is speculation, investment.

Mr. Baker - Well, the request is not speculative; it is an
Investment.

Mr. Witte - | have a question about the drain field. What's the
depth of the drain field?

Mr. Baker - | apologize. Our engineer is—.

Mr. Witte - It appears to me that if the drain field is standard

depth, it's going to be substantially below the 100-year floodplain.

Mr. Blankinship - Do you happen to know whether it’s a traditional drain
field or alternatively engineered?

Mr. Baker - | just don’t know. I've spoken with the engineer
several times leading up to this meeting. He felt confident he could
accommodate that as part of his design. It's certainly been reviewed by the
County as to the location and the details. | personally can’t speak to it.

Mr. Blankinship - But it is an alternative system not the traditional.

Mr. Witte - Some of the alternative systems can be very shallow
from my understanding. But some of them are also deeper. | would be
concerned about the depth of it being below the floodplain level. It could cause
serious damage. Being so close to the floodplain, it looks to me like it's maybe a
foot away.

Mr. Blankinship - When the engineer designed the system and when
the health department reviewed it, were they aware of the floodplain as far as
you know?

Mr. Baker Oh yeah. It was submitted as a package. It's my

understanding that they’re all aware of that and it's met the tests. | wasn’t aware
that was an issue.
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Mr. Blankinship - I’'m sure they couldn’t have done a conventional
system or | presume they could not have done a conventional system.

Ms. Harris - The site that the owner decided not to negotiate with
the owners, is that 11520 that we see on this map?

Mr. Baker - | believe that was 11440. As you look at the property
it's to the left, the negotiation with the adjacent owner. | have a letter regarding
that.

Mr. Blankinship - The owners at 11520 are here this morning.

Ms. Harris - Okay. These are the owners you referred to in your
report, right, 115207

Mr. Baker - It was Mr. Henderson they had spoken to.

Mr. Witte - Do you have the address?

Mr. Blankinship - That’'s 11520.

Ms. Harris - And you're saying that if you had purchased this

property that you still may not be able to build on this lot? I’'m looking at the site
map that’s on the screen. It seems they don’t have the floodplain problem that
11510 has.

Mr. Baker - | think the issue is how much of that property would
you have to purchase until you got to the point where you had substantial depth
to accommodate 35 feet. You can see that the floodplain—as you’re moving
from the home towards 11520, the floodplain actually comes around the corner
of the building. At this point right here it's actually fairly close. At what point
would they be able to accommodate enough buildable area. You'd have to get to
the point where the floodplain was receding to the extent that you could put the
home over in this area and not have a front yard or rear yard setback issue.

Ms. Harris - It would seem to me it has less of a front yard—rear
yard issue than the one your person purchased. Any other questions from Board
members?

Mr. Wright - Yes, Mr. Blankinship, a question. There is no diagram
here showing how far this would be set back from the road.

Mr. Blankinship - That should show on the plan. The one that folds out.

That shows the front yard setback. It's 29.66 to the dwelling with the porch
extending four feet into that, which the Code provides for.
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Mr. Wright - If a house was built on either side, the house would
be ten feet back further than this house.

Mr. Blankinship - Yes sir. If you build to the south you have floodplain
issues there as well. If a house is built at 11520 it would be farther back.

Mr. Baker - | was curious about that 25 feet as it was written in
the staff’'s report. Was there a provision to allow for the porch to exist within the
front yard?

Mr. Blankinship - There is, yes. A porch no more than six feet wide is
allowed to project no more than four feet.

Mr. Baker - So this is in reality then a request for a variance for
29.
Mr. Blankinship - When we are anticipating widening of a road, you’re

supposed to set back from the projected future right-of-way.

Mr. Baker - But if a home adjacent to it left or right was adequate
for another lot, it wouldn’t be set back ten feet. If you were to ask for a permit
today, you could have to set it back five feet, just over five feet.

Mr. Blankinship - Right. It's 35 feet from the projected right-of-way. It
appears from the information we have that 11520 is a little bit too small also to
build a dwelling. If the two lots were combined, you’'d have enough for one. You’'d
have 30,000 square feet of area outside the floodplain. But you would end up
having to acquire the whole lot. It wouldn’t be a matter of buying ten or fifteen
feet from them; you’d have to acquire the entire property. Really the house would
end up on that property.

Ms. Harris - Do you know the assessment of that parcel? | thought
from our notes that the owners were considering asking for at least the
assessment.

Mr. Baker - | do not know what the assessed value of 11520 is.
Mr. Blankinship - It's $38,000.
Mr. Wright - | wonder if that would have been a better spend than

the $35,000 that was invested in circumventing all the other zoning
requirements.

Mr. Baker - That property isn’t actively listed. It was purchased in

2006. We are where we are with regards to the past purchase. They didn’t
understand—you need to understand they did not understand that there was an
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issue with this property when they bought it. They weren’t buying one lot; they
were buying six lots. They thought they were buying six lots. We may have more
than one buildable lot or worst case we can consolidate them and build one.
That was the context in which the purchase was made. Now they realize that
the— constrained. They've already made the purchase. They already have that
investment. They've done the floodplain study on top of that. Now to talk about
purchasing a $38,000 lot to achieve one home, that did not work in the market. It
increased the hardship, more of a hardship. It would be a deal killer, just that
cost alone.

Mr. Nunnally - The people that own the lot assessed at $38,000,
they’re here today, aren’t they.

Ms. Harris - Yes.

Mr. Nunnally - Do you have the assessment evaluation with you that

you received from the County?

Mr. Blankinship - | have it on the computer here. It's $38,000.

Mr. Nunnally - Okay. Thank you.

Ms. Harris - The highlighted area in green, is that for the septic?
Mr. Baker - That is.

Ms. Harris - Should this property be improved, the perspective

owners would have a difficult time—conditions and whatever else, landscaping
and everything else.

Mr. Baker - They would just need to understand the constraints. |
think at the same time they would have some limitations and they would have
some benefits in terms of buffering.

Mr. Wright - | take it you've read the conditions.

Mr. Baker - Yes.

Mr. Wright - You’re in accord with the conditions?

Mr. Baker - [Inaudible; audio too low.]

Ms. Harris - Mr. Baker, in your experience, have you seen

anything like this done before in the County?
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Mr. Baker - I've not personally been involved with anything similar
to this.

Ms. Harris - I've seen a house that was built in a floodplain.
Beautiful home, you can see the rooftop of it but they’re having a difficult time
maintaining ownership of that property. I'm wondering are we creating a monster
here should this case be approved.

Mr. Blankinship - In the time I've been here, the Board has approved |
think two or three variances of this nature. There was a case a couple of years
ago where we actually rezoned some property from C-1 to A-1 and then they
raised [inaudible; audio too low] out of the floodplain.

Mr. Wright - I'll go back to my question if he was in accordance
with the conditions.

Mr. Baker - | didn’t see anything in the conditions that—

Mr. Wright - | just want to know if we were to approve this, these
conditions would be approved.

Mr. Baker - These seem fine.

Mr. Blankinship - Our biggest concerns in terms of how they would
affect you are #8 requiring drainage improvements. You said that you've
explored that already with Public Works. And #2, which specifies that the
setback is measured from the right-of-way line.

Mr. Baker - In the previous meeting, we were up to eight. The
most recent [unintelligible]. Can | see seven and eight?

Mr. Wright - These are a little different, aren’t they.

Mr. Blankinship - Yes, they are.

Mr. Wright - That’s why | wanted to review them.

Mr. Blankinship - You've been corresponding more with—.

Mr. Baker - Do you think | could have a moment to review
these—

Mr. Blankinship - Absolutely.

Mr. Baker - —and discuss it?
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Ms. Harris - That'll be fine. We will give anyone else who wishes
to speak to this case an opportunity. Is there anyone else who would like to
speak to this case?

Ms. Fenner, did you get a copy of the report in the lobby before you came in?
We have your sworn testimony from the time you did speak before that’s
attached.

Ms. Fenner - This is mine here. | just wanted to make mention
that—.

Ms. Harris - | should say please identify yourself and spell your
last name.

Ms. Fenner - My name is Jennie Fenner—F-e-n-n-e-r. | would like

to know is there any additional information that you would like from me. My main
concern is that any house that’s going to built on that property, when we sell our
property the front of the house that's going to built on our property would be
facing the back of the property in question.

Ms. Harris - Because of the setback requirements?

Ms. Fenner - And also our concern was that any runoff from that
property would possibly come over to ours. That would possibly be a problem.

Ms. Harris - Yes, | think that was in your last testimony.
Ms. Fenner - Yes it was.
Ms. Harris - Anything else that you did not tell us before? Do you

want to take minute to look at what was just presented to you?

Mr. Wright - While she’s doing that | want to ask Mr. Blankinship a
guestion.

Ms. Harris - Okay.

Mr. Wright - Could a house be built on this property without a
variance?

Mr. Blankinship - | don'’t believe so. | don’t have enough information to

answer definitively. The information in front of me looks like she has about
28,000 square feet outside the floodplain, but | don’t have a survey.

Mr. Wright - The house could be built. That would be the only
variance.
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Mr. Blankinship - Yes sir. She could meet the required setbacks. Again,
assuming the floodplain on our County maps is accurate. It's not intended to be
accurate to the foot.

Mr. Wright - When we granted these other ones [inaudible; audio
fades out] floodplain basically. We weren’t granting rear yards and front, | don’t
think.

Ms. Fenner - | don’t see anything else; that was it. Thank you.

Mr. Wright - | think it's only fair that they be given an opportunity to
review the restrictions, the conditions. They’'ve been changed since the last time.

Ms. Harris - Exactly. Do we want to take a rest here until we can
get the information? In the middle of this testimony, do we need a motion to table
this?

Mr. Blankinship - It wouldn’t hurt.

Ms. Harris - Can | have a motion to—

Mr. Witte - I'll make the motion to table this for ten minutes.

Ms. Harris - Is there a second?

Mr. Nunnally - Second.

Ms. Harris - Moved by Mr. Witte, seconded by Mr. Nunnally that

we table this presentation at this time for about ten minutes. All in favor say
aye. All opposed say no. The ayes have it; the motion passes.

Affirmative: Bruce, Harris, Nunnally, Witte, Wright 5
Negative: 0
Absent: 0
Ms. Harris - We will move on to look at the minutes. Are there any

corrections to the minutes?

Mr. Witte - On line 324, on page 880. It says Mr. Bruce. That
should actually be Mr. Witte.

Ms. Harris - Thank you. On page 10, line 421. The comment by
Mr. Blankinship, | think he might have said, “so you’ll see a couple of small
changes.” | think the word “see” has been omitted. Mr. Blankinship, do you
agree?
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Mr. Blankinship - Yes ma’am.

Ms. Harris - Are there any other corrections to the minutes? A
motion is in order to approve the minutes.

Mr. Bruce - | so move.

Ms. Harris - Do we have a second?

Mr. Nunnally - Second.

Ms. Harris - It have been moved by Mr. Bruce, seconded by Mr.

Nunnally that the minutes be approved as corrected. Are there any questions
on the motion?

Mr. Wright - I'll abstain since | wasn'’t here.

Ms. Harris - All in favor say aye. All opposed say no. The ayes
have it; the motion passes.

Ms. Harris - Motion by Mr. Bruce, second by Mr. Nunnally that the
minutes be approved as corrected. All in favor say aye. All opposed say no. The
ayes have it; the motion passes.

Affirmative: Bruce, Harris, Nunnally, Witte 4
Negative: 0
Absent: 0
Abstain: Wright 1

Ms. Harris - Now let’'s go back to our case. Mr. Baker, are you
ready to proceed? Have you reviewed the conditions?

Mr. Baker - Yes. There aren’t any issues with those.

Ms. Harris - No issues with the conditions.

Mr. Baker - To the extent that there are new issues, they appear

to have developed out of conversations that have taken place since that first
continuance. | heard that there was a concern. It sounded as though there might
be some concern with regards to—. | was trying to listen while she was talking.

Mr. Blankinship - | think the two issues she raised were the setback

issue that we had discussed briefly; she’s afraid if she builds a house on her
property the front of that will look into the back of the house you’re proposing.
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The other issue is that she’s concerned that any change to your property may
affect drainage going onto her property.

Mr. Baker - With regards to the drainage issue, this has been
reviewed by the County to a great extent. Of course in that review of the cut-and-
fill, he was not only determined that the house on that piece of property
[inaudible; audio fades out] not be affecting the floodplain level. That's been
approved by the County as far as | understand.

Mr. Blankinship - Do you know which way the water flows?

Mr. Baker - | believe it flows towards the property. Some drainage
that comes actually across the—

Mr. Blankinship - Towards the property. From her property onto yours
or from your property onto hers?

Mr. Baker - | don’t know that. My assumption was that it went
towards 11520. Is that correct?

Mr. Blankinship - | don’t believe so. | believe it flows towards the south.
I’'m looking at a topo map here on my computer and it appears that the water
flows from your property away from hers.

Mr. Baker - That would certain benefit with regards to her. But
again, you know, it's going to be skewed [inaudible; audio fades out]. And then
with regards to the concern about building a home on the adjacent property,
obviously constructing it as we’re proposing and maintaining a quarter-acre
buffer around it which is undisturbed is going to limit the impacts. For instance, if
you see 11540 and the property north of that, those properties are clearly visible
to each other. The pictures | showed you within this corridor, there are instances
where you have lots that are substantially wooded. In those cases it’s difficult to
even see the home on the site. | would argue that from the perspective of 11520
this home won’t even be visible should you have a home that was set back
further based on the fact that the fill and the floodplain the area would not be
disturbed since it wraps around the back of that house and provides screening. |
think as proposed there are factors that would—.

| did have an update if | could really quickly with regards to the adjacent property.
We know there’s a floodplain, but I think there were concerns on the part of the
owner with regards to hydric soils and potential wetlands. Those are sort of
question marks. Again, they’re not building in the floodplain. | do understand—.

Ms. Harris - Let me ask you this. Would you conclude that two-
thirds of this site is located in the floodplain?
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Mr. Baker - [Inaudible; audio fades out] within the floodplain.
Ms. Harris - Are there any other questions from Board members?

Mr. Blankinship - | just have one thing, Madam Chairman. You had
mentioned a couple of times, Mr. Baker, that with the right buyer, the right person
living on this property the constraints could almost be seen—.  Who is
responsible for making sure that the buyer is fully aware of those constraints?

Mr. Baker - That's a good question. The seller obviously. | guess
your question would be the second or third transaction down the road. Could it
be addressed if you put a condition or something—? I'm sure there’s some
mechanism you could put in place that could make that clear to—I don’t think it’s
going to be an issue first time around, but the question would be the person that
five to ten years from now wants to go back in and clear for a shed here, etc. |
think you could handle that.

Mr. Blankinship - Currently the buyer is responsible for doing due-
diligence and discovering things like that. That's my concern.

DECISION
Ms. Harris - With reference to VAR2010-00002, what is your
pleasure?
Mr. Witte - Madam Chairman, I’'m going to make a motion that

we deny this variance request. | think it is detrimental to the safety of the
residents with the proposed widening of Greenwood Road. | also think that the
flood plan requirements could be eased with the purchase of the other lot. | just
don’t see where this is going to benefit the community or future purchasers of the
house.

Ms. Harris - Is there a second to this motion? | second the motion.
| feel that if we use this case as a rule of thumb, we could almost go through
Henrico County and build on floodplain areas. It's sort of negating the fact that
there is a reason for this designation as a floodplain and to me justifies that it's
an unbuildable site. To me that would be opening up problems for would-be
purchasers.

There is one other concern that | had, too. As far as the zoning is concerned, |
don’t think we’re in a position to change the zoning from this Board’s standpoint.
To do a spot zoning, | don'’t think that’'s our purpose, our mission. So | do
second that motion.

Mr. Wright - | would like to address some of the legal concerns.
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Ms. Harris - Do you want me to just say that it's been moved and
properly seconded? Okay. Moved by Mr. Witte, seconded by Ms. Harris that this
request be denied. Now are there any questions.

Mr. Wright - Yes, discussion. | don’t think there’s any question, but
| think this case gets by the Cochran requirement. In other words, this ordinance
or whatever has been done as far as the floodplain and the County ordinance
certainly interferes with all reasonable beneficial uses of the property. So there’s
no Cochran question here.

Then we have to apply the tests that the statute requires us to apply. First of
which is if it's affected by exceptional narrowness, shallowness, etcetera, or
other extraordinary situations. | think it certainly meets that. That one’s okay.

My concern is—and the ordinance says once you get by Cochran, no such
variance shall be authorized by the Board unless it finds—and then we have
these four tests. | think you get by test number one that strict application would
produce an undo hardship; no problem with that. | think number two, that it's not
shared generally by other properties except the ones in the immediate vicinity; |
think you get by that. My concern is number three. Test number three says that
the authorization of the variance will not be of substantial detriment to adjacent
property and that the character of the district will not be changed. | don'’t think the
applicant has satisfied that test because | think it does substantially affect and
it's a detriment to adjacent properties. And also | think it affects the character of
the district. Therefore, | favor the motion.

Ms. Harris - Any more discussion on this motion?

Mr. Witte - | do have a couple of things | want to bring up. One of
my concerns is the drain field issue. If the road is widened, it could very possibly
compromise or reduce the size of the drain field, being detrimental to the
property owner. And I'm concerned with the depth of the rear yard, actually
minimizing the use that people have of their property as far as a garage or any
future—which may or may not occur. But even a deck may protrude into the
area. In general I'm really concerned about the safety issue for the future. As we
know, Henrico bought a substantial amount of property because it was so close
to the floodplain in Lakeside years ago. | just have concerns with the widening of
the road, which is proposed in close proximity to the drain field. | really believe
it's going to end up being a safety issue.

Ms. Harris - Is there any more discussion? Are we ready to vote?
All in favor to deny this case say aye. All opposed say no. The ayes have it; the
motion passes. It's a unanimous vote and this case has been denied.

After an advertised public hearing and on a motion by Mr. Witte, seconded by
Ms. Harris, the Board denied application VAR2010-00002, Liberty Homes,
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Incorporated’s request for a variance from Sections 24-95(t), 24-95(u)(1)b and
24-95(c)(4) of the County Code to build a one-family dwelling at 11510
Greenwood Road (Lakeview) (Parcel 772-774-9333), zoned A-1, Agricultural
District (Brookland). The total lot area requirement, rear yard setback, and front
yard setback are not met.

Affirmative: Bruce, Harris, Nunnally, Witte, Wright 5
Negative: 0
Absent: 0
Ms. Harris - Any more business before this body today? Mr.

Blankinship, you did share something with us that pertains to the Cochran
opinion.

Mr. Blankinship - Yes. We can discuss that another time.

Ms. Harris - Okay. A motion is in order to adjourn the meeting.

Mr. Nunnally - So moved.

Mr. Wright - Second.

Ms. Harris - Moved by Mr. Nunnally, seconded by Mr. Wright that

the meeting will be adjourned. All in favor say aye. All opposed say no. The
ayes have it; the motion passes. The meeting is adjourned.

Affirmative: Bruce, Harris, Nunnally, Witte, Wright
Negative:
Absent:

([eoNeN

Helen E. Harris
Chairman

Benjamin Blankinship, AICP
Secretary
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