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MINUTES OF THE REGULAR MEETING OF THE BOARD OF ZONING
APPEALS OF HENRICO COUNTY, HELD |IN THE COUNTY
ADMINISTRATION BUILDING IN THE GOVERNMENT CENTER AT PARHAM
AND HUNGARY SPRING ROADS, ON THURSDAY FEBRUARY 25, 2016 AT
9:00 A.M., NOTICE HAVING BEEN PUBLISHED IN THE RICHMOND TIMES-
DISPATCH FEBRUARY 8, 2016, AND FEBRUARY 15, 2016.

Members Present: Gentry Bell, Chairman
Greg Baka, Vice Chairman
Dennis J. Berman
Helen E. Harris
William M. Mackey, Jr.

Also Present: Jean M. Moore, Assistant Director of Planning
Benjamin Blankinship, Secretary
Paul Gidley, County Planner
R. Miguel Madrigal, County Planner

Mr. Bell - Welcome to the February 25, 2016 meeting of the
Henrico County Board of Zoning Appeals. | ask you all to please stand and join
me in pledging allegiance to our flag. Thank you.

| also would like to welcome Mr. William M. Mackey Jr. he’s our new Board of
Zoning Appeals representative from the Varina District. Today is his first meeting.

Mr. Mackey - Thank you, Mr. Bell. | appreciate it.
Mr. Bell - Mr. Blankinship, please read our rules.
Mr. Blankinship - Good morning, Mr. Chairman, members of the Board,

ladies and gentlemen, the rules for this meeting are as follows. Acting as
secretary, I'll call each case. And as I'm speaking, the applicant should come
down to the podium. We will then ask everyone who intends to speak to that
case to stand and be sworn in. Then a member of the staff will present a brief
introduction to the case. And then the applicant will present their case. And then
anyone else who wishes to speak will be given the opportunity. After everyone
has had a chance to speak, the applicant, and only the applicant, will have an
opportunity for rebuttal. After the Board has heard all the testimony on that case,
they will close the public hearing and proceed to the public hearing on the next
case. This morning we only have two hearings, so it's not that big of a deal. But
we will have the two hearings, and then the Board will make the decisions on the
two cases. If you wish to hear their decision on a case, you can either stay until
the end of the meeting, or you can check the Planning Department website—we
usually get it updated within an hour of the end of the meeting—or you can call
the Planning Department this afternoon.
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This meeting is being recorded, so we'll ask everyone who speaks to speak
directly into the microphone on the podium, state your name, and please spell
your last name so we get it correctly in the record.

With that, Mr. Chairman, we do have unusual piece of business this morning. It's
listed at the bottom of the agenda under New Business. | believe you said you
woulid prefer to take that up as the first matter. The new business is a request to
rehear a variance that was considered last month, VAR2016-00001. There has
been a written request from some of the neighbors that the Board rehear that
case, and the Board's rules do specify a process for deciding whether or not to
consider a rehearing. So we will take that matter up first.

VAR2016-00001 RICKY D. BLUNT, JR. received a variance from
Section 24-10(b) of the County Code to build a barn and fenced pasture at 3805
Creighton Road (Parcel 811-730-5661) zoned Agricultural District (A-1)
(Fairfield). The agricultural distance requirement is not met. The applicant has 60
feet from enclosure to dwelling, where the Code requires 400 feet from enclosure
to dwelling. The applicant received a variance of 340 feet from enclosure to
dwelling.

Mr. Bell - it is a hearing to reconsider, not a hearing on any
information that was presented in the original case. Is anyone here who wishes
to speak? Please come forward.

Mr. Blankinship - Would you please raise your right hand? Do you
swear the testimony you're about to give is the truth, the whole truth, and nothing
but the truth so help you God? Thank you. State your name, please.

Mr. Johnson - The Mitcheltree Association. Johnson. J-0-h-n-s-0-n.
Mr. Blankinship - All right. Thank you, sir.

Mr. Bell - Will you state your issue, sir?

Mr. Johnson - Excuse me. | didn’t know | was going to be speaking

today. Good morning to the Zoning Board, committee, thank you for granting the
homeowners at Mitcheltree this hearing.

The issue is on behalf of the homeowners, we're expressing that the granting of
the variance for Mr. Blunt they feel was not in the best interest of the
homeowners that are immediately affected. The horses, although the conditions
that you had put on there were good, there are still certain issues that affect the
homeowners in that community.
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Mr. Blankinship - Mr. Johnson, | don’t want to interrupt, but the only
guestion is whether there is additional evidence that could not reasonably have
been presented last month.

Mr. Johnson - Oh, yes sir. The use of the homeowner's property,
when he brings his horses out from where they are at, he has to come on their
property, down that field, the power lines. There’s no space in there for him to be
riding the horses, so he's using the family members’ property to ride through that
area. They wanted to be here to express that themselves, and they were not
afforded that opportunity because they didn't know that. But that is a great issue,
because he doesn’t have the space for those horses to come out there. Just like
I’'m standing here, if | want to move forward, and that's your and in front of me, |
have to ride-—come through there.

Mr. Blankinship - Yes sir. Okay.

Mr. Bell - Anything else, sir?

Mr. Johnson - No sir.

Mr. Bell - Any guestions?

Ms. Harris - Mr. Blunt, you were saying that—| mean,

Mr. Johnson, you were saying that Mr. Blunt has to access some other people’s
property in moving the horses. But doesn’t his property front Creighton Road? |
was wondering why he couldn’t he just use Creighton Road, which is a public
right-of-way?

Mr. Johnson - Creighton Road, if you're familiar with the area where
Mr. Blunt lives, there are no areas where he can really ride the horses. Unless he
brings the horses out of the corral, he's going to be in the street on Creighton
Road. If you're familiar with that area. He comes out there where he lives,
bringing the horses out where the fence is, maybe about five feet, ten feet or
less, he's on the road, Creighton Road riding horses. But if he brings them out in
the back area from Creighton Road where you have the power lines, VEPCO,
and then you have the homeowner's property over in that field. That's where the
space is that he utilizes, riding it through the whole subdivision. He'll ride out that
back way, come across through the VEPCO property, over the people’s property,
crossing the street in Mitcheltree, and riding on down that field where all the
power lines are. That's the space he's utilizing as far as in the subdivision
because there’s no way for him to ride the horse once he comes out that front
side of that corral or whatever you call it on Creighton Road, because he's riding
in the street. But when he comes out there to ride, to give the horses some
space, he has to ride through the subdivision on those peoples’ property.
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Ms. Harris - You're aware of the condition where we said he could
not ride the horse or horses on public roads. That was one of our conditions.

Mr. Johnson - That’s why | said you all put on some nice conditions.
Thank you for the overall benefit of it. He doesn’'t have the space to adequately
ride those horses, and he’s coming through those individuals’ property. They
would have been here today, but we thought you wouldn’t hear the case, that you
all would have to accept it. And then maybe they would have to come back next
week.

Mr. Blankinship - That's correct. The only decision to be made this
morning is whether to rehear the case.

Mr. Johnson - That's why I'm not really prepared to speak. | just told
Mr. Blankinship I'd be here because the rest of them, they had to work. Some of
them are still working families, and a lot of them are ladies. Their husbands have
died and they're widows. So they came to me as the chair and asked me. { said
well I'll see what | can do. | talked to Mr. Blankinship. The Board of Supervisors,
Mr. Frank Thornton, he came out there, and he saw what I'm trying to explain to
you all with the access. And that's not adequate space, if you look at, keeping the
horses all corrailed up. And then | saw some of the proffers. As I'm reading them,
I think you said he had to reduce what he already has up there. If you were to
visit out there and see, you all would say hey no, we need to stick to what the
Zoning Board recommended. The adequate space, way over the variance of
where he wants—all he has is 60, and he’s asking over close to 400 feet. | mean
340 or something.

Ms. Harris - Mr. Johnson, so you're saying that it is impossible for
him to ride the horses keeping them off the public road? In other words, we have
a condition—you have a copy of the conditions.

Mr. Johnson - Yes, | have a copy. Yes ma'am.
Ms. Harris - Okay. Condition 7.
Mr. Johnson - Okay. This applicant will be responsible for the

immediate collection of horse waste when riding—that's even riding on the public
right-of-way. It doesn’t say not to ride it.

Ms. Harris - Oh. So you don’t want him to ride his horses.

Mr. Johnson - I thought you were saying in the proffers that he was
not to ride the horses.

Ms. Harris - No, we're not saying that. We said on a public road.
That's what the condition says, right?
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Mr. Blankinship - It expects that he will ride them on the public right of
way because it requires him to clean up after them when he rides on a public
right of way.

Mr. Johnson - | don't see what you're saying on that. | think |
understand what you were asking me, but | don’t see what you're saying.

Ms. Harris - Do you have an objection—do your neighbors have
an objection to his riding his horses—his horse now? We reduced it to one.

Mr. Johnson - They have an objection that the variance has been
granted under the condition that it shouldn't have been granted from the
beginning. We said you all are not speaking on—you all are looking for new
material.

Mr. Blankinship - New evidence, yes sir.

Mr. Johnson - Just speaking on the new material, that’s all. I'm just
not trying to speak on.

Mr. Blankinship - Thank you.

Mr. Johnson - But they have objections on a lot of things as far as
this situation with the horses and the homeowners that have invested their funds.
A lot of them, their husbands have died and so forth, They're widowed old ladies.
They bought their homes out there to retire.

Ms. Harris - We understand that. Mr. Johnson, | hate to interrupt
you. You sent a letter, right, did you not?

Mr. Johnson - Yes ma'am.

Ms. Harris - Okay. You say that you were not informed in writing of
the meeting. | wanted Mr. Blankinship to clarify who actually received notification
of the meeting last month.

Mr. Blankinship - Miguel might be able to indicate it on the computer for
you as | speak. The Code requires us to notify everyone whose property
immediately adjoins the subject property. So it would be those that he'’s indicating
there and across Creighton Road as well. All the property that immediately
adjoins. The four signatories to the letter—or the four copyhoiders, 1 should say,
to Mr. Johnson’s letter, none of them immediately abut this property. But several
of them are just one or two lots away. And a couple of them are on Korth Lane
and Korth Place, which you can see just to the south of the property.
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Ms. Harris - So Mr. Johnson, you're saying that these people
whose property abuts Mr. Blunt's property have objections, and they didn’t show
up at the meeting, and they were notified?

Mr. Johnson - No.
Ms. Harris - What are you saying?
Mr. Johnson - | don't think that's what he said about those

individuals whose names are on this communication. They were not notified.
Ms. Harris - And they live next—

Mr. Johnson - They are homeowners that Mr. Bilunt has to use to
move his horses other than going the public way on Creighton Road in the
subdivision. When he comes out of the back end of the corral, he has to come
where the power lines are, and that's where those—other than that, he doesn’t
have any way to ride period.

Mr. Blankinship - Ms. Harris, iIf you can see 3825 Carolee Court. And
Miguel, perhaps you could indicate that. | believe one of the copyholders lives at
or owns that property. You can see the one just to the north, 3824. That person
would have been notified because that property abuts Mr. Blunt's property. But
3825 was not notified. | think Mr. Johnson is saying that Mr. Blunt has to cross
that property in order to get to Korth Lane.

And then the next one south from there, 3824 Korth Lane, | do recall for sure is
one of the signatories—or the copyholders of that letter.

Mr. Baka - And as a result of last month’s meeting, did or didn’t
the applicant agree not to ride the horses down in that right of way onto Korth
Lane, to keep the horses ridden on his property shown in yellow?

Mr. Berman - He did agree, but it was not entered in as a condition.
But he did agree.

Ms. Harris - But it was in his sworn testimony.

Mr. Baka - It was in his sworn testimony. | think he realized the
gravity of that situation when he saw that those parcel lines underneath that right
of way are privately owned subdivision lots.

Ms. Harris - Mr. Johnson, Mr. Blunt also said that he had the
consent to house his horses from some neighbors. He didn’'t have names of the
neighbors with him at that time. Do you have names of these people who don't
want him to ride on their property?
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Mr. Johnson -

Yes ma’am. It's on the communication that | sent, on

the letter. He doesn’t have any consent. And those individuals that may say he
has consent, their property is not where he's riding. They might be like your

neighbor next door.
Mr. Blankinship -
Mr. Johnson -

Mr. Bell -
looking at, Mr. Johnson.

Mr. Johnson -
which one is Mr. Blunt?

Mr. Berman -

Mr. Thornton -
Road?

Mr. Blankinship -
Mr. Berman -
Mr. Johnson -
Ms. Harris -

Mr. Johnson -
Mr. Berman -

Mr. Johnson -
here.

Mr. Baka -

Mr. Johnson -

I’'m sorry; you need to stay by the microphone.
Oh, okay.

If you look up there, you'll see the map that we're

Oh, | really don’t know what I'm doing with this. Now,

Right there.

Okay. Where’s Creighton Road? Is this Creighton

Just above.

North of it.

Right here?

Go up higher where it says Creighton Road.
Wait a minute. Oh, this is Creighton Road.
Yes sir.

All right. So this is the front of his establishment right

Yes.

All right. Now, he has that corral somewhere around

here. Now, he comes out this way. When he comes out here, he’s coming out
this back way on these people's property. Right up in here. Now see, if you see,
he doesn’t have any way to come out here. He doesn'’t have anywhere really to
ride even within this circle—| mean this yellow square. His riding space is all
coming down here. Right on over, through here, right on down across Korth
Lane. And this is a big field coming through the subdivision. That's where his
riding space is. This square footage, | think it may do injustice. When you go out
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there and you actually look, you all have reduced what he already had, that
fence. So those horses don’t have any space.

Now I've seen them at Creighton Road, the front part. He comes out of the
corral—boom, he’s right on the street. Either he’s trying to ride whatever that
little—let's say a sidewalk. He'll try to ride the sidewalk, but we don’t have a
sidewalk. And you can't do that because you have little trees and he’s up on the
horse. So he will have to be physically in the street while traffic on Creighton
Road is coming down. So what he does is he comes out there, and his only
recourse is to come on down out that back gate, which he does. | sat there while
we were waiting to hear on the decision, and the people had “no trespassing”
signs up there. | said now this guy, | thought he didn't—he doesn’t know that the
County heard about this issue, and he’s just steady riding like he knows
something. He knows something or something is going on. And the people see
him, and just stand out there, and he's up in the saddle just riding and looking
like “Yeah, | know something. I'm not worried about this.”

Mr. Baka - Mr. Johnson, if | may.
Mr. Bell - Yes, go ahead.
Mr. Baka - If I may, sir. 'm beginning to hear some of the very

same concerns that this Board considered and deliberated about last month.
Three things | wanted to point out. One, there is a perimeter fence on the
property that gives the ability for the horses to stay inside as long the rider does
so. Secondly, the applicant last month originally had a request for two horses on
the property. There's a standard that generally applies of one acre per horse.
Because there is slightly less than two acres of property on this, as the Board
deliberated and discussed it, we made a motion and condition to reduce that
from two horses to one. So there is actually greater than an acre of land for that
one horse to ride within the yellow boundary on this map, which is actually
greater than the standard, because the standard is one acre per horse. He
actually has more land than that within his property. So the key issue becomes
did Mr. Blunt agree last month to ride the horse—the one horse—uwithin that
property, within that parcel, and not take it onto other people's private land down
south toward Korth Lane. Mr. Blunt did that in the conditions, in the sworn
testimony.

| appreciate your comments, but some of what I'm hearing is some of the same
issues that we deliberated last month.

Mr. Blankinship - So the question then, Mr. Chairman, for the Board is

is there new evidence here that would justify rehearing this case, or should the
decision from last month be considered the final decision.

February 25, 2016 8 Board of Zoning Appeals
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Mr. Bell - One question, and then we'll go ahead and talk about
whether we’ll go ahead and vote for it or against it later on. The question is this.
Looking at your not being told that the meeting was being held, we discussed it
earlier. When the application was first sent out, didn't you receive a copy or a
letter letting you know that this original hearing would be conducted?

Mr. Johnson - No sir.

Mr. Bell - Okay. Letters were sent out. That's why I'm asking
the question.

Mr. Blankinship - Mr. Johnson’s property does not immediately adjoin
the Blunt property. So he would not receive one.

Mr. Bell - All right. Any other questions?

Mr. Johnson - Ms. Fay Brown, she didn't receive any
communication.

Mr. Berman - Does she abut to Mr. Blunt's property?
Mr. Biankinship - No.
Mr. Berman - Okay. | just want to explain Henrico policy of only

sending it out to people who adjoin the properties in question. It would be very
impractical to send everybody in a neighborhood a letter. The neighborhood |
personally live in has 1,600 homes. So we send it to the adjoining properties. |
know this doesn't serve you, Mr. Johnson, but starting this month we now have a
very large sign that we put on every property that's going to have a public
hearing. So that will help going forward. Yes sir.

Mr. Johnson - I'm speaking the one that it affected immediately,
Ms. Fay Brown. She’s the one that he's been using the right-of-way to come
across her property.

Mr. Baka - She lives on Korth Lane.

Mr. Blankinship - 3824.

Mr. Johnson - I’'m here speaking on behalf of the association.

Mr. Berman - | understand.

Mr. Johnson - And | have other concerns that we're not addressing,

as you said. But Ms. Fay Brown is the immediate one because her property is in
the way when he comes out of that gate.
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Mr. Berman - | understand. It doesn't touch Mr. Blunt's property.
Those are the people we sent letters to. | know she was impacted, but | feel that
we've served the community’s needs by having Mr. Blunt agree under oath that
he will not ride through the neighborhood. He reduced the number of horses.
Beyond that, there are no new items to discuss on the case. Unless you have
something else new, Mr. Bell is going to move forward and discuss whether we
should retry it or not.

Ms. Harris - | do have one question—or one statement.
Mr. Johnson, since Mr. Blunt said at the last meeting that he will not ride through
the neighborhood, if he is riding through the neighborhood, he is in violation of
these conditions, and he should be reported. Okay. These are the conditions that
he agreed to, and these are the conditions that accompany this case. So if he’s
riding through the neighborhood, he’s in violation, and he should be reported.

Mr. Baka - | concur with Ms. Harris’s comments. From now on,
you should not see horses outside that yellow line in your neighborhood.

Mr. Bell - Let's go ahead and see if we can form that motion.
Any discussion before we form the motion?

Mr. Berman - | also do want to state for the record you had pointed
out that Mr. Blunt was an employee of Henrico County. We want to assure you
that this proceeding has no bias towards employees, or anybody else for that
matter. We see everybody as an equal.

Mr. Johnson - | understand that. If this issue hadn’t come up, no
telling how many horses he would try to put out there. And those homeowners
that are affected, | know you said he’s in violation, and the Pianning Commission
denied it. My concern is you have homeowners who can't even put up a fence or
a garage in the area. But he came before this zoning committee asking for a
variance of over 360 feet or whatever. And they just want to put up something to
beautify their home. They' have invested in their community, and they can’t get a
fence, garage, or a carport. And not just that, it's the cleanliness and tidiness. |
know you all put these conditions on it, but those individuals’ homes are up to
that.

You said we have to report that. The homeowner shouldn’t have to continually
look out and see the individual riding through there. That's why we came before
in this case, to put it in the County’s hands so they won’t be out there living—and
where they thought they'd live out their lives. The husband or the wife left it for
you all do to the right thing. And then we come forward with this to be heard. |
don’t how you're going to vote. | just don't think it's right. Those people have
been out there in that community. It's over thirty-some years. We sympathize
with Mr. Blunt.
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Mr. Bell - Mr. Johnson, we are restricted to articles. We're
restricted to code as well as you and everybody else. What we're hearing today
is basically is there any new evidence. The code says if there is ruled to be
some, then we can go on and have the rehearing. If not, we can't. That's the only
issue we're really talkking about today. All the things that you're talking about we
either discussed a lot of them last time or they were discussed with the planners
who talked originally. Not all of them, but a lot of them. Was there anything
presented today by you that would have a detrimental effect on this case that
would require it to reheard that we haven'’t already heard or heard partially.
That's the only thing we're voting on.

Mr. Johnson - Okay.

Mr. Bell - So I'm going to go ahead and make a motion at this
time that we uphold the original vote, which was a 4-0 unanimous vote and that
we did not hear anything that would justify rehearing this case. That's my motion.
Any discussion or a second?

Mr. Berman - | second the motion.

Ms. Harris - Okay. Discussion?

Mr. Bell - Discussion.

Ms. Harris - | just feel that wherever we find residents in Henrico

County violating the ordinance or violating—in this case, this man is being
accused of violating his conditions, we have to report it. That's our duty. It's not
this Board's job to see if everybody in Henrico County, ali the residents, are
following the law. We need citizens to step up when people are not following the
code or following the law, that which is legal. We need citizens to step up. If we
have cases in here where we feel the citizens need to speak up, then they
sincerely need to speak up.

| live in an area where there’'s an agricultural area around me. It was zoned
agriculture before | moved into it. I've gotten used to seeing cows in the
background, but they don’t walk in the street. If they walked the street, | would
have another problem. But when | moved into the area, it was zoned agriculture,
and it still is. But if they stepped out of line, | would have to report it as a neighbor
and as a citizen. Not to this Board, but to the lawmaking body of this Board.
That's all | wanted to say.

Mr. Bell - And to follow up a little bit on that. The conditions that
are in the variance that we passed, they should reflect a lot of what you've talked
about. My suggestion to you would be is become aware of them. And if they are
violated, then let someone know. And then that’s a violation of the variance.
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Is there any other discussion?
Mr. Baka - No sir.

Mr. Bell - All right. All those in favor say aye. All those
opposed? The ayes have it; the motion passes.

On a motion by Mr. Bell, seconded by Mr. Berman, the Board denied the request
for a rehearing on VAR2016-00001, RICKY D. BLUNT, JR.

Affirmative: Baka, Bell, Berman, Harris 4
Negative: 0
Abstain: Mackey 1
Mr. Mackey - | wanted to abstain from the vote since | wasn’t here

when we heard the case. | didn't oppose it. But | thought it would be wise to
abstain.

Mr. Bell - Thank you sir.

Mr. Mackey - You're welcome.

Mr. Blankinship - All right. We'll begin this month's agenda now.
CUP2016-00002 MATTHEW AND HEATHER BOYCE request a

conditional use permit pursuant to Section 24-95(i){(4) of the County Code fo
allow an accessory structure in the side yard at 12713 Westin Estates Drive
(WESTIN ESTATES) (Parcel 733-773-0374) zoned Agricultural District (A-1)
(Three Chopt).

Mr. Blankinship - Would everyone who intends to speak to this case
please stand so you can be sworn in? Would you raise your right hands please?
Do you swear the testimony you're about to give is the truth, the whole truth, and
nothing but the truth so help you God? Thank you. Mr. Madrigal, if you'd give us
your report.

Mr. Madrigal - Good morning, Mr. Chair, members of the Board.

The request before you is to allow accessory structures in the side of a
residential lot. The subject property is located in the West End Estates
subdivision, a new 47-lot residential subdivision recorded between 2013 and
2015. The subject lot is one acre in size and is served by County water and an
on-site septic system.
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The drainfield on the property runs from front to back along the eastern property
line, and the reserve area is located in the eastern rear portion of the lot, which
would be back here on the drawing. Wetlands are present on the west side of the
iot, which you can see here.

The applicants purchased the property in August 2014 and built a 4,800-square-
foot, two-and-a-half-story home with an attached three-car garage. The home
was built in August 2015. The applicants wish to construct a 180-square-foot
garden shed with an attached 144-square-foot greenhouse in the eastern side
yard, located at the end of their driveway. Because of the location of the septic
system and the presence of wetlands on the lot, the applicants are somewhat
constrained as to the placement of the proposed structures in the rear yard.

Aithough the proposed location encroaches into the side yard, it affords them
convenient access without encroaching into the drainfields, while still providing
the required setbacks from the house and below-ground septic tanks. The
property is zoned A-1 and is designated as Rural Residential in the
Comprehensive Plan. A one-family dwelling is consistent with both land use
designations, and accessory buildings are customary and incidental to the
principal use of the property.

With respect to the detrimental impact finding, staff does not anticipate any
substantial detrimental impacts with this request. The affected side yard is 52
feet wide, and there is an existing tree line running along the side property line
that serves as a physical and visual buffer to the adjacent neighbor. The shed
and greenhouse will maintain a 25-foot side yard setback and will be located at
the end of the applicant’s driveway. Because the house is designed with a side-
loaded garage, the shed will appear more l|ke a small detached garage from the
street instead of a garden shed.

The shed will be designed to complement the architecture of the house, while the
greenhouse will not be visible from the street due to its location directly behind
the shed and its small dimensions.

In conclusion, staff finds the applicant’s request consistent with the zoning and
Comprehensive Plan designations. Little to no negative impacts are anticipated
due to the large size of the lot and existing buffers. The proposed structures will
architecturally match and complement the existing dwelling, and specific
conditions of approval have been prepared to mitigate any adverse impacts on
the adjacent neighbor. For these reasons, staff recommends approval subject to
the conditions.

This concludes my presentation. | stand ready to answer any guestions you may
have.
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Mr. Blankinship - Miguel, could you go back to the proposed plot plan,
please?

Mr. Madrigal - Yes.

Mr. Blankinship - Thank you. Could you point out for the Board where
the septic covers are located?

Mr. Madrigal - They are right here.

Mr. Blankinship - Those three symbols there indicated the septic tank.

And then just roughly trace where the lines go from the septic tank over to the
drainfield.

Mr. Madrigal - They basically go in this direction.
Mr. Blankinship - So that's the fundamental problem here. If they put

these buildings far enough back to be in the rear yard, they'd be on top of the
drainfield line.

Mr. Baka - And then beyond the septic tank lids you have woods.
Mr. Blankinship - Yes.

Mr. Berman - Can you show us the tree line, please, the rear yard
tree line?

Mr. Blankinship - The aerial might be the best.

Mr. Berman - Okay. So what you're saying is in the septic zone—

you obviously can’t put a building over the top of a septic tank in case it needs to
be serviced beyond the lid itself. There’'s not enough space between that and the
tree line, the foliage behind it?

Mr. Madrigal - This area back here, that's the reserve drainfield area.
So they don’'t want to encroach into that.

Mr. Berman - Okay. So how about in the quadrant immediately
beyond the mass of the house?

Mr. Madrigal - This area would be open here, but that would place
the shed kind of in an awkward place on the lot. And it wouldn't be as convenient
to access as it would be at the end of their driveway.

Mr. Berman - Define awkward.

February 25, 2016 14 Board of Zoning Appeals
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Mr. Madrigal - | guess they'd have to just walk a bit more to get to it.

Mr. Berman - But it is possible to put the shed and the greenhouse
beyond the mass of the house, not encroach on septic, not encroach on
drainfields or have any other environmental impact.

Mr. Madrigal - | would say they probably could do it, but | would
rather have the applicant explain that.

Mr. Berman - | could let the applicant speak to that.

Mr. Blankinship - Right.

Mr. Berman - Okay, thank you.

Mr. Walker - My name is Jim Walker. I'm the homebuilder that

created this home for the Boyces. As to your question regarding the reserve
area, you see the heavy dotted line that comes around the side there?

Mr. Berman - The heaviest one? Yes.

Mr. Walker - This line right here.

Mr. Berman - Yes sir.

Mr. Walker - That is a buffer for the wetlands area. The reserve

drainfield area runs entirely within that area where I'm moving the cursor. And
our primary drainfield area has been installed right here. This is not shown on
this particular—let's see. These tanks are—basically, you can't come anywhere
past that. The lines running over to the primary drainfield are underground.
There’s more than on line. It's actually a recirculating system that's been
installed. As such, Matt and Heather and | really thought that the tocation that we
had considered, pretty much where that playhouse is, is the best alternative all
the way around. 1t would have to be very close to their existing screen porch. It
would require removal of more trees. We really felt like that was the best location,

Mr. Berman - Can you please go back to the previous picture you
were looking at, the previous view?

Mr. Walker - The septic tanks?

Mr. Berman - Yes sir. The area directly behind the screened-in
porch, can you speak to why locating there would not work?

Mr. Walker - It would block the view from the screened porch to the
tree line. It could be located there, but it's not the best place for the homeowner.
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Mr. Berman - Thank you for explaining that. 3

Mr. Bell - Any other questions? Just one. Have you read the
conditions, understand them, and would agree with them?

Mr. Walker - That's a question for Heather.

Mr. Bell - In your report, did you read the conditions, agree with
them, and understand them?

Ms. Boyce - That the gentleman went over?

Mr. Bell - Yes.

Ms. Boyce - Yes. The conditions meaning?

Mr. Blankinship - In the staff report.

Mr. Berman - Page three.

Ms. Boyce - | don’t have it.

Mr. Berman - We can provide it and give you time to read them. 3
Ms. Boyce - If it's what he just said, then yes, | understood it.

Ms. Harris - No it's not exactly.

Mr. Berman - No, it's more detailed.

Ms. Boyce - No, okay.

Mr. Bell - And since you have Mr. Walker the builder there, it

might be good for him to look at them as well because a lot of them will pertain to
him.

Ms. Boyce - We've spoken about this. And yes. Yes, 'm aware of
all of these.

Mr. Bell - Good. Any other questions?

Ms. Harris - Yes. Can we see the site plan, please? No, that's not

the one | need.

Mr. Berman - The plot plan. o
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Mr. Walker - This one?

Ms. Harris - Right. We see the arrow saying “wetland buffer’ up
here. But the area to the right of the screened-in porch.

Mr. Walker - Here?

Ms. Harris - Right. You said you could not use that because of
what?

Mr. Walker - This is what | believe is known as an RPA buffer.

Mr. Bilankinship - That's correct.

Mr. Walker - Which is a resource protection area.

Ms. Harris - That was my only question. Thank you.

Mr. Bell - Any other questions? Thank you.

Mr. Blankinship - Ma’am, could you state your name for us please?

Ms. Boyce - My name is Heather Boyce. B-o0-y-c-e.

Mr. Blankinship - Thank you.

Ms. Boyce - Thank you for your consideration.

Mr. Blankinship - Would anyone else like to speak to this case. All right.

[After the conclusion of the public hearings, the Board discussed the case
and made its decision. This portion of the transcript is included here for
convenience of reference.]

Mr. Bell - Do | hear a motion on this case?

Mr. Berman - | move that we grant the placement of the structure in
the side yard given the conditions set forward.

Mr. Bell - Do | hear a second?
Ms. Harris - Second the maotion. In driving by, | noticed the care
this subdivision is exercising with the structures, the elaborate structures and all.

| think that it will enhance the neighborhood to build it exactly where they feel it
should be built.
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Mr. Bell - Any other discussion? Hearing none, all those in favor
of the motion say aye. All those opposed? The ayes have it; the motion passes.

After an advertised public hearing and on a motion by Mr. Berman, seconded by
Ms. Harris, the Board approved application CUP2016-00002, MATTHEW AND
HEATHER BOYCFE’s request for a conditional use permit pursuant to Section
24-95(i){4) of the County Code to allow an accessory structure in the side yard at
12713 Westin Estates Drive (WESTIN ESTATES) (Parcel 733-773-0374) zoned
Agricultural District (A-1) (Three Chopt). The Board approved the conditional use
permit subject to the following conditions:

1. This conditional use permit applies only to the placement of a garden shed
and attached greenhouse in a side yard. All other applicable regulations of the
County Code shall remain in force.

2. Only the improvements shown on the plot plan and building design filed with
the application may be constructed pursuant to this approval. Any additional
improvements shall comply with the applicable regulations of the County Code or
as required by conditions of approval. Any substantial changes or additions to the
design or location of the improvements shall require a new conditional use
permit.

3. The new construction shall match the existing dwelling as nearly as practical
in materials and color.

4. A 10 foot setback shall be provided between the principal structure and the
proposed accessory buildings.

5. Before beginning construction, the applicant shall field-verify. and clearly mark
the location of the septic tank, treatment unit (iff any), conveyance lines,
distribution box, drainfield or dispersal area, and reserve area. No construction
shall encroach within ten feet of these system elements.

6. All exterior lighting shall be shielded to direct light away from adjacent
property and streets. _

Affirmative: Baka, Bell, Berman, Harris, Mackey 5
Negative: 0
Absent: 0

[At this point, the transcript continues with the public hearing on the next
case.}
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Mr. Blankinship - The other case for this morning’s agenda is
VAR2016-00005, Christine and Tyler Sauer.

VAR2016-00005 CHRISTINE AND TYLER SAUER request a variance
from Section 24-94 of the County Code to build a screened porch on an existing
deck at 26 Twin Lake Lane (GLENBROOKE HILLS) (Parcel 754-734-5581)
zoned One-Family Residence District (R-1) (Tuckahoe). The rear yard setback is
not met. The applicant propose 42 feet rear yard setback, where the Code
requires 50 feet rear yard setback. The applicant requests a variance of 8 feet
rear yard setback.

Mr. Blankinship - Would you raise your right hands, please? Do you
swear the testimony you're about to give is the truth, the whole truth, and nothing
but the truth so help you God? Thank you. Mr. Gidley, if you would begin.

Mr. Gidley - Thank you, Mr. Secretary. Good morning,
Mr. Chairman, members of the Board.

This is a request for a variance to allow the conversion of a portion of an existing
deck into a covered screened porch. The subject property is roughly one acre in
size and is located in the Glenbrooke Hills subdivision. It contains a home built in
1952. When constructed, for some reason the home was set back 104 feet from
Twin Lake Lane, resulting in a smaller rear yard, although the home did meet
setbacks. As you can see here, it has an extensive front yard where it's set back
from the street line.

In 1973, the owner at the time decided to add a 23-foot addition onto the rear of
the home. Since the proposed addition came within 40 feet of the rear lot line—
although measurements provided for this variance show 42 feet; the ones at the
time showed 40 rather than required 50 feet—the owner at the time applied for
and obtained a variance for the addition. The addition is basically this portion
here on the back. It was this portion here that came within the 50-foot setback
reguirement.

Sometime after the addition was made, decking was added to the house. This
was not a problem, however, because uncovered decks are allowed under the
Zoning Ordinance to encroach ten feet into the setback. So this was not an issue.
The applicant recently decided to convert part of the deck into a covered screen
porch. Unlike decks, covered spaces such as sunrooms, screened porches, et
cetera, need to meet setbacks, same as the house.

Since the proposed screened porch would come within 42 feet of the rear lot line,
it would violate setbacks. As noted, a previous variance was granted for an
addition to come within 40 or 42 feet here. This would permit the proposed
screened porch; however, there was a condition on the original variance that
read as follows: “Only the addition shown on the plan filed with the case will be
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constructed.” Because the screened porch is not shown on the original variance’s
plans, it is not covered by the original variance.

This is a view of the proposed screened porch here. As you can see, part of
decking would remain decking and part would be converted into the screened
porch.

In reviewing the standards under state law for a variance, the first initial two tests
are does the Zoning Ordinance unreasonably restrict the utilization of the
property or will it alleviate a hardship due to the physical condition related to the
property or the improvements at the time of the ordinance.

A dwelling was constructed on the property in 1952. In addition, a variance was
approved for a 487-square-foot addition in 1974. As a result, there does not
appear to be an unreasonable restriction on the use of the property.

As for a hardship due to the physical condition of the property, the site contains
roughly one acre of lot area. Again, for some reason when the home was built, it
was built back quite a ways from the street. The applicant indicates this is due to
the siope. But as you can see here, the slope basically goes side to side rather
than front to back. So there’s no reason the home really couldn’t have been built
closer to the road had they chosen to do so at the time? As | said, when the
home was built initially, it did meet setbacks. And they did get a variance later on
for an extensive addition. As a result, staff does not believe there’s a hardship
related to the conditions on the property simply because they can't convert a
deck into a screened porch.

Finally, the applicant indicates there is a hardship because the County is
unwilling to sell land at the rear of the property, which is a small neighborhood
park. The inability to acquire land from an adjacent parcel is not a hardship
related to the physical condition of the applicant's property, which is a
requirement of state code.

If the Board did feel one of the above two conditions or tests were met, then
there are five additional tests all of which must be met to grant a variance.

First, the property for which the variance was requested was acquired in good
faith and any hardship not created by the applicant. In this case, the applicant
purchased the property in good faith. However, the decision to convert a lawful
deck into a screened porch that does not meet Code requirements may be
considered a self-imposed condition.

Second, the granting of the variance wil not be a substantial detriment to

adjacent or nearby property. Staff does not see a substantial detrimental impact
as a result of this request.
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- The third test is arguably the most difficult with this case, and that is the condition

of the property concerned is not so generally recurring of a nature as to make
reasonably practical the formulation of a general regulation or an amendment to
the Zoning Ordinance.

The Board of Supervisors has decided to treat decks differently than covered
space and has decided to allow decks to encroach up to ten feet into the rear
yard setback, whereas a covered structure, such as a screened porch or
sunroom, must meet regular setbacks. As a result, there are numerous decks
throughout the County that legally encroach up to ten feet into the rear yard, but
which may not be converted into covered space.

Prior to the state Supreme Court's Cochran decision, the BZA each year saw
dozens of requests to convert decks into sunrooms or into screened porches. As
a result, this is one of the most general and reoccurring situations staff has
encountered over the years. The Board of Supervisors decided to treat decks
differently than other types of additions. And it's up to the Board of Supervisors to
amend the ordinance if they so choose.

Next, the granting of the variance does not result in a use that is not otherwise
permitted on the property. A screened porch is customarily accessory to
residential use, so it's not a use variance. So there’s no problem there.

And the relief or remedy sought by the variance application is not available
through a special exception or modification, and a special exception or
modification is not available in this case.

in conclusion, there does not appear to be any unreasonable restriction on the
use of the property or any hardship due to a physical condition of the property or
its improvements. : '

All five subtests must be met. In this case, the condition is general and
reoccurring, and requests to convert decks into a covered space were once
arguably the most common request for a variance the Board saw. Again, we had
dozens each year, so it was quite common. To find the inability of the property
owner to convert a deck into covered space would justify a variance, arguably

‘puts the BZA in the position of amending the code, which is the Board of

Supervisors’ job. As a result, staff recommends denial of this request.

Are there any questions | could answer?

Mr. Berman - Yes, Mr. Gidley. Before | ask Mr. Sauer or Mr. Jones,
would it be okay if they enclosed the deck but not all the way to the end and left

eight feet on the deck? | guess I'll talk to the homeowner with regard to whether
that's a viable change, but would that be—
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Mr. Gidley - They can enclose to within fifty feet of the rear
property line.

Mr. Berman - So they would leave like an eight-foot lip on the deck.
And with the pitch of the roof—I know you're not an engineer, but I'll ask
Mr. Jones, if he’s present. Would the pitch of the roof still be viable if they
chopped eight feet off of there?

Mr. Gidley - It looks like on the original plans, the 50-foot mark
would be to around the midpoint right here.
Mr. Berman - At the bump-out.
Mr. Gidley - So they could probably come out to around this

portion right here and enclose all of this into a screened porch if they wanted to.
So they could have a screened porch in this area here as long as they stopped
roughly at this point.

Mr. Berman - Thank you. We can pursue that with the homeowner.
Thanks.

Ms. Harris - Mr. Gidley, how close is that lake to their property?
Mr. Gidley - Did you say “lake,” ma’am?

Ms. Harris - _ Yes. | drove by there yesterday.

Mr. Gidley - Let's find the aerial.

Ms. Harris - Maybe the homeowner can tell me.

Mr. Gidley - Okay. It's further southeast. | can't scroll any further.
Mr. Baka - It's a couple of blocks south.

Ms. Harris - A couple of blocks?

Mr. Gidley - To the south?

Mr. Baka - A couple of blocks south.

Ms. Harris - So it doesn’t affect the property at all?

Mr. Gidley - No ma'am.
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Ms. Harris - | was thinking with the screened-in porch, if you were
right there on the lake, you would definitely need a screened-in porch. But if it's a
couple of blocks south, | guess not. Thank you.

Mr. Gidley - You're welcome.

Mr. Baka - A couple of questions. How do you get to the park? |
drove by twice trying to get in.

Mr. Berman - | couldn't figure it out.
Mr. Baka - |s there a sign?
Mr. Gidley - . That is a good question. We've actually had—when

the subdivision came into being, which was a long time ago, there were actually
two or three parks platted as part of the subdivision. There is one like this, but to
the east. And actually the right-of-way which originally went there was vacated,
and homes were built around it. And now there is a question over access to the
one to the east. That's being addressed by Recreation and Parks.

This one here, according to the homeowners' association in discussing the other
park, it sounds like they could access this. | don’t know who owns this right here.
If that’s still in public ownership then—

Mr. Baka - It appeared to be a private sign of restricted access
from the corner of University Drive up to Ziontown on that right side.

Mr. Gidley - If you go down to the east more, as | said, that is
surrounded down there. There is no access to that park today from what | can
tell.

Mr. Baka - So back on the owner's property, about 1973, about
43 years ago, there was an addition built that already protrudes into the setback.
Mr. Gidley - Yes sir.

Mr. Baka - | realize the variance that's on there doesn’t allow this

applicant today to build this screened-in porch, but the precedent is already set
that you have an extension of the house that's been there for a number of years.
So why isn’t it an unreasonable restriction to not allow this approval here today
for a screened-in porch that would match—appears to match flush at 42 feet and
not going any further than that mark? Why isn't that an unreasonable restriction
to deny this permit?

Mr. Gidley - That's an excellent point. It is something staff
discussed, so we kind of went around in our own minds on the case. When we
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present something, we try to present under state law and the facts as laid out by
state law. The variance was granted here. They had a condition, which is pretty
standard on your cases, that what you see is what you're approving and nothing
more. You don’t want to give carte blanche to something that you're not aware of,
that you're not seeing.

. So your point is good. | mean it comes out here right now. If it wasn’t for that

condition, this could in fact go out to this 42-foot or even 40-foot mark. There's
just a park back here, so there's arguably no detrimental impact that's
substantial.

From a state code perspective, which is where we're bound to provide our
opinion as such, there is a home on the property now. They were granted a
variance earlier. So it's hard to argue the property is in a situation where they
don't have a reasonable sort of use of the property, that it's a substantial
detrimental impact to this property, given the fact that they have a home on it and
they received a variance earlier.

The other thing is you do have the five subtests. It was the third one that was
tough for us in that you would see pretty much every month requests to covert
decks into sunrooms or covered porches. So it's something that's definitely
general and reoccurring. If the Board wanted to change the rules, they could do
so0. So we found the third subtest made it a very difficult case to recommend
approval of,

Mr. Baka - Thank you.

Mr. Gidley - Yes sir.

Mr. Bell - Any other questions? Thank you.

Mr. Blankinship - If somebody could give us at least a couple of

minutes of introduction, starting with your name, please.

Mr. Jones - Graham Jones. G-r-a-h-a-m, J-o-n-e-s. | guess our
thought with the park behind the property is it's been there since 1942. We tried
to acquire a portion of that property to move our setback back, and the County
doesn’'t want to sell that in part or completely. It's our opinion that because the
government owns that piece of property that's part of hardship. The government
is actually not willing to sell the property. It's not like another homeowner would
have it, which is two private citizens that you'd be dealing with as opposed to the
County. The new variance does not go past—and | measured from the property
line to the existing addition. That's how the 42 feet—that's the actual
measurement.
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And to answer your question earlier, yes, we could shorten the roof on it, but that
would be a five-foot screened porch. Basically, five feet is not hardly enough to
get a chair in.

Mr. Berman - | couldn’t lay down in it. -

Mr. Jones - No sir. It would have to be a very straight-back chair.
Mr. Bell - Any other questions?

Mr. Berman - Mr. Baka, your point was that you can't even access

the park behind the house?

Mr. Baka - | couldn’t find how to get there without appearing that
| would be trespassing either on someone’s land or going on a private street. So |
didn’t go any further to find the park.

Mr. Berman - Mr. Secretary, are we in any position to have
influence with the County on the sale?

Mr. Blankinship - On the sale of the park land?
Mr. Berman - Or a parcel of it.
Mr. Blankinship - | can't recall a case where the Board of Zoning

Appeals has weighed in on that sort of question.
Mr. Berman - Okay.

Ms. Harris - | Do we know the comprehensive plan for that park?
Do you know?

Mr. Blankinship - It was created by the subdivision back in the 1940s.
To this point, the County has not found any particuiar specific use for it. There is
park land immediately northwest of that on Roslyn Hills Drive where the County
has installed some playground equipment, | understand. But in this case, as far
as | know, the County does not have any plans on the books right now to
improve that park.

Ms. Harris - Do you know how large that parcel is?
Mr. Jones - The park is—

Male - [Off microphone.] It's 1.33 acres.

Ms. Harris - Okay.

February 25, 2016 25 Board of Zoning Appeals



1136
1137
1138
1139

1140

1141
1142
1143
1144
1145
1146
1147
1148
1149
1150
1151
1152
1153
1154
1155
1156
1157
1158
1159
1160
1161
1162
1163
1164

1165.

1166
1167
1168
1169
1170
1171
1172
1173
1174
F175
1176
1177
1178
1179
1180
1181

Mr. Bell - Have you contacted anybody with the County
concerning this?

Mr. Jones - Yes sir. We've had extensive conversations with Al
Azlone, Moore, | think is his name”?

Mr. Gidley - Al Azzarone,

Mr. Jones - Azzargne? Thank you. In the Parks and Rec
Department. Initially they were agreeable to sell ten feet of right of way. As time
went on, as he went up through the chain, it became clearer that they were not in
favor of selling any of the property because of some past issues with the
property. He would not elaborate as to what those issues were. He did say that
Parks and Rec would be in favor of a variance for the porch, but they would not
be willing to look into selling the property.

Mr. Bell - Thank you.

Mr. Berman - M Mackey, not to put you on the spot, but with your
expertise in Parks and Recs, do you have anything else to add to that?

Mr. Mackey - | was listening, and | don't even remember that
coming up.

Mr. Berman - You don't remember the case?

Mr. Baka - I‘have to say the same, Mr. Mackey. | confess that as

a former member of the Parks and Rec board, | was unaware of the pocket park
here, the small park.

Mr. Berman - | | apologize. | forgot your—

Mr. Baka - No, don't apologize. | apologize. | should be more
knowledgeable about that.

Mr. Mackey - | was thinking the same.

Mr. Baka - So | guess | have a couple of questions. But first, |
don’t see that there's any significant hardship. It’s unfortunate they have a
property owner that doesn’t want to sell, but that doesn't necessarily lend itself to
what they would define as a hardship. The property is used for residential
purposes, s0 you're not restricted for residential.

I do think there are some unique circumstances about this case. It just makes me
scratch my head. If you were come here today and have no portion of your home
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within that 50-foot setback already and say, “We need a variance to enclose this
deck which already extends past the 50-foot mark, and we're just going to
enclose it in a screened-in porch,” that would appear to be something that might
not meet the test of unreasonably restricting the property.

But here’'s the thing, about 40 years ago there was this addition 42 feet away,
and now we have the deck that comes flush to it. You're not asking to go behind
the edge of that 42-foot mark. I'm looking at this in some regards that | can
understand how it might be perceived as an unreasonable restriction on the use
of the property if you're not able to simply close in a deck that matches the
existing wall of the home that’s already had a variance. The precedent was set in
1973 to allow for a variance to go forth.

So | guess my question is—you mentioned hardship earlier. Maybe other
members of the Board do, but | don’t personally believe there’s a hardship here.
My question is can you ensure that if there were approved with the conditions in
the application that the screened-in porch would absolutely not extend any
further behind the existing wall flush?

Mr. Jones - Yes, it will not. It's actually short about—

Mr. Baka - It's shorter?

Mr. Jones - It's about ten inches shorter, if you look at the
drawings.

Mr. Baka - Do you have that drawing?

Mr. Blankinship - It's on the presentation.

Mr. Jones - Right there were the cursor is.

Mr. Mackey - Can you move the cursor?

Mr. Jones - To the left of that, this is the existing addition. And this
is where the edge of the porch would be. | think it's right at ten inches shorter.

Mr. Baka - It's very little impact on neighboring properties. Okay.
Thank you for that clarification.

Mr. Jones - Thank you.

Mr. Berman - My biggest concern here—and Mr. Gidley pointed it

out—is setting a precedent that we would have a long line of people saying, ‘I
want to enclose my deck even though it's not 50 feet.” That's the biggest
concern.
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Mr. Bell - Plus you have the concern of Code 15.2-2309 that
goes with the five requirements that you have to have, which comes under
Cochran, which we in the past, unfortunately, like it or not, had to agree with. So
is what you're saying, Mr. Baka, addressing that hardship.

Mr. Baka - Well | don’t believe the applicant has a hardship in the
first test. The question is would it unreasonably restrict the use of the utilization of
the property. And then secondly, wouid it meet those five tests.

To Mr. Berman's point, and it's a good one, if you had a long line of peopile
requesting to close in an existing deck for a screened-in porch. | think this case is
somewhat unique in that you aiready have a portion of the house—whether
granted by variance or not—that already extends into the rear yard setback. |
think that most of those cases where you'd have a request for a deck to be
enclosed in you won't have a portion of the house that already violates that rear
yard setback. To me, that's a difference right there.

Mr. Jones - | think had it not been for that issue, we wouldn’t even
be here because of the previous variance.

Mr. Baka - And that’s just my opinion. I'm just one opinion here.

Mr. Blankinship - I will say to that point that we have a case sort of
pending right now that is similar to this in that it backs up to property owned by
the County. It has an existing deck, and the owner would like to enclose it with a
screened porch. | don’t recall if there is another portion of the building that's
already there.

Mr. Baka - Okay.
Mr. Blankinship - But in terms of the County ownership of the property

abutting, there is another case already queued up. There definitely will be some
precedential value in this morning’s decision.

Mr. Baka - So | guess that's what | would hang my hat on, so to

speak, is that if an enclosed portion of a home already violates that setback, then
we're looking at simply extending the building envelope where there’s other
additional detrimental impact, provided they meet the five-part test. But | applaud
the fact that the applicant talked to the County Parks and Rec staff to at ieast ask
whether he could extend it further. | don’t see the addition of land in this situation
as being a viable solution.

Mr. Berman - 'm sorry. Not viable because they have not made
headway with the County?
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Mr. Baka - Not viable in that if you have a—from my
understanding of Parks and Recreation aspects in the past, it's not typical if a
park borders dozens of properties that they would necessarily cede or sell one
portion that's right in front of, say, Mr. Mackey's property or one portion right in
front of my property, sell off bits and pieces. | haven’t seen that in the past.

Mr. Mackey - I've never heard of that.
Mr. Baka - | never saw that in my time on the board.
Mr. Berman - So not the County, but | have seen subdivisions that

have common areas that abut to multiple properties that they sever just a parcel
behind one owner.

Mr. Baka - | would suggest that's an easier process, yes.

Mr. Berman - Okay.

Mr. Baka - Yes.

Mr. Berman - So that hurdle may be higher to deal with when a

neighbor is government versus private? | can assure that the Board has heard
several cases where private citizens have refused to grant the sale of a portion or
all of their property to satisfy a variance.

Mr. Gidley - And that's not in State Code—

Mr. Blankinship - Mr. Gidley was just pointing out that the Code for
variances does not address the willingness or the unwillingness of adjoining
property owners to sell.

Mr. Berman - Thank you.

Ms. Harris - Mr. Jones, the design that we have showing how the

screened porch will be built, are you just enclosing the screened porch or is there
more to it? I'm looking at the plans.

Mr. Jones - Enclosing the deck?

Ms. Harris - Yes, are you—

Mr. Jones - We're enclosing a portion of the deck.
Ms. Harris - Okay.
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Mr. Blankinship - Are you replacing more of the deck beyond what's
being enclosed at this time?

Mr. Jones - No. The deck that is to the—

Mr. Blankinship - Which illustration was it that has the perspective
drawing?

Mr. Jones - This part of the deck that's existing is in good

condition. It's not failing. We.are going to re-deck it. The structure is fine, but the
decking boards themselves we're going to replace. This portion of the deck is
failing kind of where the cursor is. It's bowing down in the center.

Mr. Blankinship - The structure as well as the boards.

Mr. Jones - The structure, yes. So the structure would be
replaced there, but not any bigger than it is now.

Mr. Blankinship - Right. Does that answer your question, Ms. Harris?
-Ms. Harris - _ Yes. So you are replacing the screened porch, but

not—

Mr. Jones - We’'re replacing the structure under the screen porch.

The structure and the decking boards as well as building the screened porch.

Ms. Harris - | was listening to Mr. Berman express whether if we
granted this variance would we be bombarded with other cases. We've had
cases like this come up sporadically but they don't—| mean it's not a prevalent
thing, and we've granted them. Once the porch was built, we allowed them build
a porch uncovered. But we haven’t had too many cases that ask us to enclose it.
Even though we may have granted that request, we haven't had too many cases
in the years that I've been on the Board, since 2004.

Mr. Blénkinship - Yes. Since the Cochran decision, none of these cases
have been approved. Nothing similar to this could have been approved under
Cochran.

Mr. Bell - Any other questions?

Mr. Baka - No sir.

Ms. Harris - Oh, one more thing. You aiready have a screened-in
porch?

Mr. Jones - No ma’am.
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Ms. Harris - You do not.

Mr. Jones - No ma'am.

Ms. Harris - Okay.

Mr. Jones - What's there now—the picture now is what's existing.
Ms. Harris - | thought this was going to be an easy case in which

you would say, “We're located on Twin Lakes. So the lake is there. We have a
problem with mosquitoes. So it makes common sense that we screen the porch
in.” So I thought it was going to be an easy case.

Mr. Jones - We are changing the railing on the existing deck to a
wrought iron, a more substantial railing than the wooden one that’s there now.

Mr. Bell - Any other question? Thank you.

Mr. Jones - Thank you.

Mr. Berman - Mr. Sauer, did you have anything to add?

Mr. Sauer - Just that | don't feel that this is an unreasonable

request. We’'d very much like you to grant this variance.
Mr. Berman - Thank you.
Mr. Bell - Thank you. All right, we can go on to the voting.

[After the conclusion of the public hearings, the Board discussed the case
and made its decision. This portion of the transcript is included here for
convenience of reference.]

Mr. Bell - Do | hear a motion on this case?

Mr. Baka - Mr. Chairman, | will make a motion to approve
VAR2016-00005 with the following discussion. | believe that the applicant has
discussed information that this case would meet the standards of 15.2-2309 at
the bottom of the second page of the staff report where it says that this strict
application of the terms of the ordinance would unreasonably restrict the
utilization of the property. And as | mentioned, | don’t believe it meets that
second part of the test. There is not hardship that | foresee here. But it
unreasonably restricts the utilization in that the house already extends into the
rear yard setback, and the request is to extend no further, in fact less than that
extension protruding into the rear yard setback.
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There is a five-part test that's spelled out in the staff report on page 3. Number
one, the applicant acquired the property in good faith. | believe that is met. And
there is no hardship here. So | believe part 1 of the test is met.

Number two, there is no substantial detrimental impact. We can’t even get to the
park behind it, and the neighbors can't really see it too well. There are no
objections from neighbars. it meets number two.

Number three is the discussion where Mr. Gidley had gone into some detail. |
believe the situation—while decks being converted into screened-in porches are
often recurring applicants—although Ms. Harris pointed out they're not quite as
often as we might think—the different set of circumstances | believe exist here is
that this house already extends into that setback. And | would make a
differentiation on that. | would say if that were not the case here today, | would
turn to the applicant and say that this would be a case that appeared to be one
for denial.

Number four, the variance would not result in a use that is not permitted. That's
straightforward. It meets that test.

And then number five, it's not available through a special exception. In fact, they
also offered that they tried to seek acquisition of a few more feet from the
neighboring property, and that was unsuccessful.

With that, | make a motion to approve this variance request.

Mr. Bell - Do | hear a second? I'll second the motion. Any
discussion?
Ms. Harris - The point at which you disagreed with the County's

recommendation, which subtest did you disagree with?

Mr. Baka - Number three. The staff pointed out that this was a
general and recurring nature of decks being converted into screened-in porches.
My difference with that is the unique circumstance here where the existing house
already protrudes and violates that setback.

Ms. Harris - | just wish we had something to go by that would say
that it's commonsense to do something.

Mr. Blankinship - We're not allowed to apply commonsense.

Mr. Berman - My comment is that the house was acquired knowing
that it was unusually set back deep into the lot and that the paperwork for the
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original violation or variance request stated that that’s it, that's all that it applied
to, just that bump-out. That’s all | have to say.

Mr. Bell - Any other discussion? Hearing none, we'll take a
vote. All those in favor of the motion say aye. All those opposed say nay. Three
to two?

Mr. Blankinship - Yes sir.
Mr. Bell - All nght. Then the ayes have it; the motion carries.

After an advertised public hearing and on a motion by Mr. Baka, seconded by
Mr. Bell, the Board approved application VAR2016-00005, CHRISTINE AND
TYLER SAUER’s request for a variance from Section 24-94 of the County Code
to build a screened porch on an existing deck at 26 Twin Lake Lane
(GLENBRCOKE HILLS) (Parcel 754-734-5581) zoned One-Family Residence
District (R-1) (Tuckahoe). The Board approved the variance subject to the
following conditions:

1. This variance applies only to the rear yard setback requirement for the
conversion of a deck to a screened porch. All other applicable regulations of the
County Code shall remain in force.

2. Only the improvements shown on the plot plan and building design filed with
the application may be constructed pursuant to this approval. Any additional
improvements shall comply with the applicable regulations of the County Code.
Any substantial changes or additions to the design or location of the
improvements will require a new variance.

Affirmative; - Baka, Bell, Harris 3
Negative: Berman, Mackey 2
Absent: 0

Mr. Blankinship - We can proceed to the minutes.

Mr. Beli - Yes, we can go on now to the minutes. Do | hear a
motion on the minutes?

Ms. Harris - | move that the minutes be approved as submitted.
Mr. Beli - Do 1| hear a second? I'll second that. Do | hear any
discussion?

Mr. Berman - | have one minor request for an update.
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Mr. Blankinship - Yes sir.

Mr. Berman - Page 4, line 138. Insert the word “out” between “lot”
and “of.”

Mr. Blankinship - So it should be “lot out of? I'm sorry; | don't have the

context in front of me.

Mr. Berman - That's correct. “Everybody gets a lot out of it.”

Mr. Blankinship - Oh, ckay. All right.

Mr. Berman - No big deal. Just want to set the record straight.

Mr. Blankinship - We will correct that.

Mr. Bell - Hearing no more discussion, all those in favor say

aye. All those opposed say nay. The ayes have it; the motion passes.

On a motion by Ms. Harris, seconded by Mr. Bell, the Board approved as
corrected the Minutes of the January 28, 2016, Henrico County Board of
Zoning Appeals meeting.

Affirmative: Baka, Bell, Berman, Harris, Mackey 5
Negative: 0
Absent: 0

Mr. Bel! - Any old or new business? Is there anything that we'd
like to discuss?

Mr. Baka - I'm glad we have a member from Varina on the

Board, especially on today’s vote.

Mr. Blankinship - I hope he’ll stay more than two weeks.
Mr. Baka - Welcome, Mr. Mackey.

Mr. Mackey - Thank you very much. | appreciate that.
Ms. Harris - Glad to have a full board.

Mr. Baka - Yes.
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Mr. Berman -
Mr. Baka -

Mr. Berman -
Mr. Mackey -

Mr. Bell -
adjourn?

Mr. Berman -
Mr. Bell -
Ms. Harris -
Mr. Bell -

adjourned.

Affirmative:
Negative:
Absent;
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Yes.

Very glad.

You’re not moving any time soon!
Not that I'm aware of.

Let's vote to adjourn. Do | hear a motion that we

| move we adjourn.
Do we have a second?
Second.

Ali those in favor say aye. The ayes have it; we are

Baka, Bell, Berman, Harris, Mackey

oo,

Gentry Bell
Chairman

(qols .l ¢

Benjamin Biankinship/AIGP
Secretary
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