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MINUTES OF THE REGULAR MEETING OF THE BOARD OF ZONING
APPEALS OF HENRICO COUNTY, HELD IN THE COUNTY
ADMINISTRATION BUILDING IN THE GOVERNMENT CENTER AT PARHAM
AND HUNGARY SPRING ROADS, ON THURSDAY JUNE 23, 2016 AT 9:00
A.M., NOTICE HAVING BEEN PUBLISHED IN THE RICHMOND TIMES-
DISPATCH JUNE 6, 2016, AND JUNE 13, 2016.

Members Present: Gentry Bell, Chairman
Greg Baka, Vice Chairman
Dennis J. Berman
Helen E. Harris
William M. Mackey, Jr.

Also Present: Jean M. Moore, Assistant Director of Planning
Benjamin Blankinship, Secretary
Paul Gidley, County Planner
R. Miguel Madrigal, County Planner
Sally Ferrell, Account Clerk

Mr. Bell - Welcome to the June 23rd meeting of the Henrico
County Board of Zoning Appeals. | ask you to please stand and join me in
pledging allegiance to the flag of our country.

Thank you. Mr. Blankinship, please read our rules.

Mr. Blankinship - Good morning, Mr. Chair, members of the Board,
ladies and gentlemen. The rules for this meeting are as follows: Acting as
secretary, I'll announce each. As I'm speaking, everyone who intends to speak to
that case should move down toward the podium. We will then ask everyone who
intends to speak to that case to stand and be sworn in. Then a member of the
staff will give a brief introduction to the case, and then the applicant will have
their opportunity to speak. After the applicant has spoken, anybody else who
wishes to speak on each case will be allowed to speak. After everyone has had a
chance to speak, the applicant will have an opportunity for rebuttal. After the
Board has heard everybody’s comments and asked any questions they may
have, they will take that matter under advisement and proceed to the next
hearing. They will render all of their decisions at the end of the meeting. So if you
wish to hear their decision on a specific case, you can stay until the end of the
meeting, or you can check the Planning Department website—we usually get it
updated within the hour of the end of the meeting—or you can call the Planning
Department this afternoon.

This meeting is being recorded, so we’ll ask everyone who speaks to speak

directly into the microphone on the podium there, state your name, and please
spell your last name just to make sure we get it correctly in the record.
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yesterday, late afternoon, after this packet had already been printed out. But you
have something from Donna Dowdy. | spoke to Ms. Dowdy briefly, and | asked
her to just put what she had to say in writing because | didn’t feel comfortable
explaining her words to this Board. And she did. The problem she has is she has
people urinating essentially hundreds of feet from her house where she and her
husband and her grandchildren can actually see them. That's simply—it's
unacceptable.

Likewise, you can read Ms. Peters’ e-mail. It talks about the loud noise, the
yelling and the cursing that is occurring late at night. Likewise, you have muitiple
e-mails from Winnie McClanahan. | don’'t need to explain those to you; you can
read them for yourself.

And finally you have an e-mail from Lisa Brown who lives right—and I'm going to
show you very briefly a couple of pictures, if | may, to give you a clear picture of
where this all is.

But when you look at the documents that are provided, that were inserted, and
you pull them out, at the end there are a couple of pictures. In those pictures, you
can see by the back door to the game room outside is a table or tables, and it
looks like maybe almost a dozen chairs that apparently, according to Ms. Peters,
are used as a gathering area for people who smoke. Leave the game room and
smoke outside, right outside her house, within a couple hundred feet. That's what
she has to deal with every night. And on Thursdays, Fridays, and Saturdays
when the business is open until 2 a.m., you can imagine. That door being open
with blaring music and people smoke and drinking . . . that doesn’t exactly make
for a nice residential experience for her, to say the very least.

I just received those pictures—as you can tell from the document—at 5:00 last
night. After | got those documents, | wanted to provide—because they show
what's going on at the restaurant, but they don’t provide enough context. And
again, if | may approach, | have a couple of pictures that | want to show the
Board.

These were printed off of Google Maps, as indicated. That's Jackson Avenue.
And | wrote July 2015 because on the Google Maps application, it says that’s
when the picture was taken. | printed these two off. And | printed them off so you
can get a sense. When you look at the first picture, you can see the area. On the
first picture to the left is where that table and chairs are. Next to that, that is |
believe Ms. Dowdy’s home, although don’t quote me on that. You can see there’s
a residence right there. And that gives you a clear idea of how close that table is
to where the people are congregating and smoking and drinking and hanging out
on the weekend is to a residence. And also, as she has put it, they are
urinating—not in public because that’s private land, but in plain view of the public.
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Mr. Gilbody - The pool tables are inside. There are a lot facts
swirling around, and you might as well hear this from me as well. The pool room
is a room that's off the side. If you want to look at the general layout of the
restaurant, if you go to exhibit 4, there is a layout sheet that is provided with the
PUP. That's the second page of exhibit 4. You can see how the restaurant and
bar are laid out, and you can see there are principally three rooms. It is what it is.
The room to the left sort of near the bottom is the pool room or game room. What
they had suggested at one point—‘they” being the owners and operators of
Steelhouse—was to simply lock off that room at midnight. Unfortunately, that's a
violation of building and/or fire codes. And | cannot cite to this Board chapter and
verse on that, but sufficient it to say that would not be acceptable under
statewide building code. So that's just not an option. And the County has no
control over that whatsoever. It just can’t be done. They had proffered that as a
way of addressing this issue. If they’re going to make this room available to the
public, it has to remain open, and therefore the pool tables have to remain
available. There’s simply no way around it.

Mr. Berman - Thank you.
Mr. Mackey - Mr. Chairman, | have a question. Mr. Gilbody, on the

previous picture | think we saw Thursday, Friday, and Saturday they were staying
opento2am.?

Mr. Gilbody - Yes sir.

Mr. Mackey - And you say to remedy this probably they were not
making the balls available on the pool tables?

Mr. Gilbody - Well that's what they're doing now. Allegedly.

Mr. Mackey - Okay.

Mr. Gilbody - | have some information that that hasn’t been adhered

to, but that's a factual matter. | don’'t want to throw scuttlebutt, necessarily, as |
throw scuttlebutt. It's my understanding that what they're doing now—the position
that they’re taking is that at midnight they pull the pool balls off.

Mr. Mackey - They close the pool tables at midnight but—

Mr. Gilbody - Right. But they remain open. And they have remained
open until 2 a.m. on Thursday, Friday, and Saturday since they've opened, as far
as | understand. | recall seeing a Facebook post saying they would close at 1
a.m. or something. So certainly after midnight. | can’t speak exactly to 2 a.m. And
then | imagine they might close early if no one’s there.

Mr. Mackey - All right. Thank you.
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Mr. Mackey - Yes, | have the whole thing.

Mr. Gilbody - If anyone has behind 3 anything other than four
pages, | have copies here that have all four pages.

Ms. Harris - Mr. Gilbody, | see what was done. They just placed
those faxes in section 4 instead of section 3. Yes, so we have those.

Mr. Gilbody - Oh, | understand. They were placed in the wrong
place. Okay. All right.

Mr. Bell - Anything else, Helen?

Ms. Harris - No, that's all. Thank you.

Mr. Gilbody - Sorry about that, ma’am.

Ms. Harris - No probiem.

Mr. Bell - Thank you.

Mr. Gilbody - Yes sir. Thank you, Mr. Chairman.

Mr. Tluchak - Good morning ladies and gentlemen of the Board. My

name is Sean Tluchak. Last name is T-l-u-c-h-a-k. I'm here on behalf of
Steelhouse Tavern.

For the record, | believe we are the applicant and probably would have preferred
if we had gone first. | would like for this to be considered as our rebuttal that
would close out the hearing on our behalf, if that's permissible.

Mr. Bell - Any objections?
Mr. Berman - Does the public get an opportunity to speak?
Mr. Tluchak - | think Board member Mr. Baka has clarified the point.

We’'re not here to basically issue a referendum on Steelhouse Tavern; we're here
to discuss the statute. | think what you've seen today is the reason why the
County wants to interpret the statute the way they want to interpret it.
Unfortunately, as a governing body, we can’t do that. We have to read the statute
literally. And what the statue says is when you're providing pool tables, after
midnight you have to close. This tavern does not do that. If the statute had read,
“If pool tables are present in the restaurant then you have to close at 12,” it would
be something different. The reason for that is clear. And Mr. Berman hit it on the
head: Why did they pass this act? Why did they want you closed at 12 if you
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thinking | only have two, this isn’'t going to bother me, this isn’t going fall on me—
if you look at the PUP that he filed, it was for more than two. He was trying to get
more than two tables in there. He had the room for them. So when he only put
two, he was thinking he was good.

| understand there’s a fax out there. The fax is a little bit—well to me it's
questionable as a lawyer, and maybe it's not to you. But | see a fax confirmation
on two other pages. | don’t see any fax heading on top of the fax. So | really don’t
know whether or not that got there or not or if when he got it he said you know,
this is their interpretation of the code, but I'm reading it like this. And | know that’s
how it came to me. He was surprised that he was being told he couldn’t stay
open past 12 if he only had two pool tables and he was shutting them down so
no one could play pool. Those are the facts as they were related to me.

Now | think that's your duty today. | mean | think really you have to look at that
statute. You have to read it literally. And when you read it literally, to me it says
any business open to the public when—again not if—billiards are provided shall
close between the hours of 12 and 2. Why is that there? To not have pool being
played between 12 and 2. The Steelhouse Tavern is not having pool being
played between 12 and 2.

The other thing I'd like to hit on is the fact that there was the police call to the
establishment a couple of times. | have to drive by Bailey’s Restaurant in Henrico
every Friday around 1:30 a.m. and 3:30 a.m. every night because | go visit
somebody. | have seen police at that establishment probably three out of every
four weekends | have been by there. That's not to say Bailey’s is doing anything
wrong. They probably aren't. I've visited the place on occasion myself. It seems
to be run very well. So the fact that the police showed up a few times at a bar, at
a restaurant, at a tavern, is not stating that the restaurant or tavern isn’'t doing
anything right. It's that every once in a while you have some patrons who don’t
behave very well. And in fact, it seems to me that in the last four months, there
has only been one arrest, so a lot of it was just noise complaints.

| just got these today, so | haven’t had a chance to review them. But it seems to
be one particular e-mailer who provides some very long and descriptive e-mails.
And | don’t think that is a commentary in and of itself on the establishment. | think
what you have is a particular individual that has taken it upon herself to make
some complaints. And I'm sure in your history you've seen that quite frequently.
So | think it would be unfair to wrap all of that into a decision on this statute. |
would urge you to look at it and see how you would interpret it if you were a
business owner. And | would urge you to think about how it would be interpreted
in the past and why they put it there. | think when you do, you're going to say
look, if there are no pool tables being used in this establishment after 12, then
the statute shouldn’t apply.

Thank you. Any questions?
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Mr. Phaup - Wayne Phaup. P-h-a-u-p.

Mr. Berman - Your relationship to the establishment?

Mr. Phaup - Operator.

Mr. Berman - But you received the citation and you still stayed open

even though you knew that Henrico interpreted it as you need to close down at
midnight.

Mr. Tluchak - If | could speak to that. The appeal of the citation
stays any action on that. And | confirmed that with the Board that we can
continue operating past 2 because that stays the appeal.

Mr. Berman - So while the appeal is—

Mr. Tiuchak - | didn’t mean confirm with the Board, with the County.
Female - You mean past 12.

Mr. Tluchak - Yes.

Mr. Berman - So the appeal allows you to not change any of your

activities until such time as the appeal is ruled on?

Mr. Tluchak - Correct.

Mr. Berman - Okay. Thank you.

Mr. Tluchak - Any other questions?

Ms. Harris - Yes. Did you see the exhibit 11, the questions for

Steelhouse Tavern?

Mr. Tluchak - Ma’am, I'm seeing all of these exhibits for the first
time today.

Ms. Harris - Okay. Look at the one that is behind tab 11.

Mr. Tluchak - Okay.

Ms. Harris - Can we address those? There are eight questions.
Mr. Tluchak - Do you want me to read them and then answer them

from my knowledge? It's something that probably would be better to respond to
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Mr. Tluchak - Did you discuss the issues—did you talk to the police
officers about the fact that you had pool tables?

Mr. Phaup - Yes. And what | did, | put a camera in that room that
you all are showing with the pool tables, and a TV outside so we can see what's
going on back there if we're not back there all the time. There is a camera. |
mean it's a big screen TV on the other side of that wall where we can see this
room when we're walking around in the other part of the establishment to see
what’'s going on to try to make it—that was one of the police officers
suggestions, and we did that for them. So you don’t have to actually go back
there.

Mr. Tluchak - And the next question is, why did you tell the
Department of Planning—.

Mr. Phaup - Okay.

Mr. Tluchak - Okay. There was a discussion about not installing

pool tables in November of 2015. Do you remember that?
Mr. Phaup - | was up in the air at the time.
Mr. Tluchak - This says you were notified in November 2015 you

could not stay open past midnight with pool tables. | know you've already been
asked and answered that.

Mr. Baka - That was the fax that was received.

Mr. Mackey - That's from Mr. Gorman?

Mr. Baka - Yes, that was the fax in exhibit 3.

Mr. Phaup - Well at that time they were—we have a lot of pool

leagues to play around—APA pool leagues. And everybody suggested that we
get pool tables to play APA pool leagues because it's a better environment for
everybody. So that's the reason we were getting pool tables because almost
every establishment that has them has an APA league, which is good for
everybody. It doesn’t bring those bad people; it brings mostly good people. So
that’'s one of the reasons that we did that, to try to get APA leagues in there to
play.

Mr. Tluchak - And this kind of begs the question, but I'll ask it
anyways. If you thought—well why did you apply for the permit if you believed
that you could stay open past midnight? Frankly, | can answer that one.
Obviously, it's better to ask and be granted permission than to challenge the

June 23, 2016 17 Board of Zoning Appeals






814
815
816
817
818
819
820
821
822
823
824
825
826
827
828
829
830
831
832
833
834
835
836
837
838
839
840
841
842
843
844
845
846
847
848
849
850
851
852
853
854
855
856
857
858
859

Mr. Tluchak - My understanding is it was for about 15 years. It was
the Sandstonian.

Mr. Phaup - Correct, it was the Sandstonian Restaurant for 15
years.
Mr. Tluchak - And it closed | guess about 18 months ago. Candidly,

| think that was probably more of a family-oriented restaurant. It closed, | think,
earlier. And so, like | said, it doesn't surprise me that the nearest neighbor
complained.

Mr. Phaup - Plus they all live right across from the airport. The
planes fly in and out and rattle the windows all hours of the night all the time. |
mean so people that live in this area, 99 percent of them love to have us there.

Mr. Tluchak - Well | think that's an excellent point because | think
Mr. Gilbody said it's the most permissive zoning we have. It is on Williamsburg
Road. It is less than half a mile from the airport. | mean all of those things teli
me—well specifically with respect to the interpretation of the statute, which is
what we have to get back to. If we're interpreting this statute in a B-3 zoning, it
should be interpreted more opening than it might be if it was in a residential
district.

Mr. Bell - But from March 16th to April, you've have five
complaints and several visits by the police department. Do you feel that what is
expected in the B-37 As a County, | wouldn’t expect that.

Mr. Tluchak - Well, | don’t know; | don't have the stats. | think the
original complaint is an outlier and shouldn’t be addressed. | think it should be
disregarded. | think that the e-mail that you got last night, which | haven’t had a
chance to review, tells me it's somebody that saw the name in the paper. Oh, I'd
love a chance to blast that place just because it's the Steelhouse Tavern. So
those aren’t necessary complaints that somebody said oh, this happened and I'm
going to complain about it. It was hey, this was put in front of me, so yeah, I'm
going to go ahead and respond. | think that’s much different.

And | think the police. being called on those few occasions—I think one,
Mr. Phaup will tell you, yeah, the guy got rowdy in the bar, and we asked him to
leave, and he wouldn’t. We called the police. | don’t think that's unusual at all in
an establishment that serves alcohol. | really don't.

Mr. Bell - Well calling the police isn’t unusual, but being outside
drinking is. That's against County regulations.

Mr. Tluchak - | didn’t hear that in the evidence.
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provided, they shall close between those hours. So | don’t see how we can very
well rewrite that code on this Board. Maybe some other governing body in
Henrico County can change the code.

Mr. Tluchak - Granted, if you're reading it like that, which | think is
incorrect, then you're right. But | think if you read it literally, when provided
means when provided. | think if you took out—I want you to line through “when”
and put “if.”

Mr. Baka - I'd suggest not lining through the code.
Mr. Bell - That's lining through the code.
Mr. Tluchak - No, no, no. What I'm saying is when someone writes

a statute, they take a long time in deciding what words are used. So you cannot
take “when” and “provided” and just throw them out and use alternative
definitions. “When” is very important. It doesn’t say “if,” it says “when they are
provided,” not “if they are present.” And those are very important terms, very
important terms.

What does “provided” mean? If a kid walks in a 7-Eleven and because cigarettes
are behind the counter, are they provided to him? Of course not. If you go in the
7-Eleven after midnight and there’s alcohol in the cabinet, is it being provided to
you because it's physically there? Of course not. You have to be able to use
those things in the manner they were intended to be provided. These pool tables
are not being provided when the prohibited time period is relevant. The statute
was written to not have people play pool between midnight and 2 a.m. | think we
all know that. | think we really deep down all know that. | think it's your duty to
interpret the statute not the way you want to to keep this bar from not being open
Thursday, Friday, and Saturday an extra hour and a half, but how it was written.

That's my argument. | understand that they’ll so no, we decided to interpret it
another way for all this time, and we've selectively enforced it, we want to
selectively enforce it today against Steelhouse Tavern. You can continue to do
that. | think as a matter of law, you can’t.

Ms. Harris - If it's ever questioned again or rewritten, maybe you
should get them to change to “if’ instead of “when.” As it stands, to me they are
provided. We are looking at the tables that are provided.

Mr. Berman - Exactly.

Ms. Harris - So | don't see how we can very well get around the
fact that they are not provided.
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[At this point, the transcript continues with the public hearing on the next
case.]

CUP2016-00010 MARQUISHA WHITE requests a conditional use
permit pursuant to Section 24-12(g) of the County Code to operate a family day
home with employees at 4908 Cedar Park Road (CEDAR RUN) (Parcel 812-729-
9105) zoned One-Family Residence District (R-3C) (Fairfield).

Mr. Blankinship - Would everyone who intends to speak to this case
please stand and be sworn in. Would you raise your right hand please? Do you
swear the testimony you're about to give is the truth, the whole truth, and nothing
but the truth so help you God? Thank you. Ms. White, you can have a seat.
Mr. Gidley, if you would begin.

Mr. Gidley - Thank you, Mr. Secretary. Good morning, Mr.
Chairman, members of the Board.

The subject property is 4908 Cedar Park Road, which is located in the Cedar
Run subdivision. The applicant wishes to operate a large family day home for up
to 12 children between the hours of 6 a.m. and 6 p.m. This is a permitted
accessory use in the R-3 district. The applicant, however, would like to have an
outside employee, and it’s this outside employee that requires the conditional use
permit application.

This is the applicant's dwelling. The property is zoned R-3C, One-Family
Residence District. And it's designated Suburban Residential 2 on the
Comprehensive Plan. Use of the property as a one-family dwelling is consistent
with both the zoning and the Comprehensive Plan designation.

The additional use of a large family day home would also be consistent, so long
as there are no significant impacts on the surrounding properties. That leads us
to our second question, would the request result in a substantial detrimental
impact on nearby property. The applicant’'s home is on a quiet residential street.
It contains a large paved driveway, and you can see it better on this picture. The
applicant's home is to the right. But as you can see, the applicant’'s driveway
could accommodate her vehicle, a vehicle of an employee, and still have room
for additional person or two to drop off their children. So assuming all the children
do not arrive and depart at the exact same time, there should be no substantial
detrimental impact on nearby property.

The applicant's home in this picture is to the left. As you can see, the backyard is
level and it's grassed. It is also open with little to contain the children on the
property. As a result, if a large number of children were to be playing outside, it
could make it difficult to keep them on the applicant’s property. As a result, if she
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details, but | remember there was something about a somewhat similar condition.
But they will be taken case-by-case. And it's certainly an unusual condition for us
to recommend.

Mr. Berman - Thank you.
Mr. Baka - In situations where the site conditions may warrant a
fence, | think the Board has previously looked for the need for a fence on a case-

by-case basis. And such evaluation would need to take place here.

Mr. Berman - Thank you. There’s no denying it would improve the
safety aspect.

Mr. Blankinship - Right.

Mr. Berman - | was just asking because it is expensive.

Mr. Blankinship - Yes, yes. And we are aware of that concern.

Mr. Berman - Thank you.

Mr. Blankinship - Ma’am?

Ms. White - Marquisha White. Speaking on the backyard, | don’t

have any infants right now, but there would be two of us watching them in the
backyard. So | don't think they will get out of our site, because the yard is pretty
open where we can both keep eyes on them.

| think that’s it, that’s all | have.

Ms. Harris - Mr. Chairman?

Mr. Bell - Have you read the conditions in your report?
Ms. White - Yes.
Mr. Bell - Are you willing to—what you're saying is—I'm a little

bit confused, because one of the conditions does say that you will go ahead and
provide the fence that’s required.

Ms. White - It says that | will provide the fence?

Mr. Blankinship - Thats one of the conditions that staff has
recommended.

Ms. White - Yes, if | have to.
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if you get it, you'll get some guidelines about how tali it should be and all that. |
think we have five feet here in the report? Did you get a copy of the report?

Mr. Berman - At least five feet.

Ms. Harris - Okay, at least five feet.

Mr. Mackey - Number 4.

Ms. Harris - My question then—and this is not necessarily for you,

Ms. White, this is probably for Mr. Blankinship. If the fence is in the rear of the
yard, do we still go by the six feet, no taller than six feet in the back or the rear?
One time we had one dimension for the fencing on the side, and for the rear it
would be taller.

Mr. Blankinship - Yes ma'am. In the rear yard it would be allowed up to
seven feet.
Ms. Harris - Okay. So if you do the fencing, you need the

guidelines. That's all | wanted to say.

Mr. Berman - Ms. White, are you aware of any restrictions from your
homeowners’ association regarding fences in the rear yard?

Ms. White - Only that it can’t be a private fence or a gate fence.
Mr. Berman - I’'m sorry; | didn’t hear you.

Ms. White - It can’t be a private fence.

Mr. Bell - | Privacy?

Ms. White - Yes.

Mr. Baka - A board-on-board fence would be a privacy fence. But

it could be a chain link fence?

Ms. White - | can’t be chain link.
Mr. Baka - It cannot be chain link.
Mr. Berman - What does that leave?
Mr. Bell - Picket.

Ms. White - Yes.
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Ms. Harris - | think we discussed it as we asked the questions,
pretty much.

Mr. Bell - Hearing none, all in favor say aye. All opposed say
no. The ayes have it; the motion passes.

After an advertised public hearing and on a motion by Ms. Harris, seconded by
Mr. Berman, the Board approved application CUP2016-00010, MARQUISHA
WHITE’s request for a conditional use permit pursuant to Section 24-12(g) of the
County Code to operate a family day home with employees at 4908 Cedar Park
Road (CEDAR RUN) (Parcel 812-729-9105) zoned One-Family Residence
District (R-3C) (Fairfield). The Board approved the conditional use permit subject
to the following conditions:

1. This conditional use permit applies only to the operation of a family day home
with one employee from outside the home between the hours of 6:00 am and
6:00 pm. All other applicable regulations of the County Code shall remain in
force.

2. No more than twelve children, exclusive of the provider's own children, may
receive daycare services at any one time.

3. Vehicles associated with the family day home, including vehicles used by the
operator and her employee, shall be parked on-site, outside of the public street
right-of-way.

4. The applicant may enclose the rear yard with a fence at least five feet in
height.

5. There shall be no more than one sign, not exceeding one square foot in area,
advertising the family day home. The sign shall not be illuminated.

Affirmative: Baka, Bell, Berman, Harris, Mackey
Negative:
Absent:

leNeNé

[At this point, the transcript continues with the public hearing on the next
case.]

CUP2016-00011 WEST END ASSEMBLY OF GOD requests a
conditional use permit pursuant to Section 24-116(d)(1) of the County Code to
allow a tent at 401 N Parham Road (Parcel 753-736-0655) zoned One-Family
Residence District (R-1) (Tuckahoe).
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Ms. Harris - Yes. Mr. Madrigal, do you know how many years
West End Assembly of God has requested this permit for the tent?

Mr. Madrigal - Since 2005.

Ms. Harris - Okay. We said no exterior lighting is required. Where
is the existing lighting?

Mr. Madrigal - I'm not sure if there are wall packs on the back of the
building, but they've essentially said that they don’t require any kind of lighting
underneath the tent for the equipment or the set pieces.

Mr. Blankinship - This is ~essentially just storage. They don't have
people in and out of the tent after dark.

Ms. Harris - Okay. Thank you.
Mr. Berman - Are there items left in the tent overnight unsecured?
Mr. Madrigal - | believe so. Perhaps the applicant can answer that.

We did have a picture from 2014, and | forgot to insert it into the presentation,
that showed the tent. From what I've seen from the picture, they've had a forklift
in there, and they've had basically stage pieces under there, maybe other
equipment.

Mr. Berman - 've been attending that with my family for the better
part of a decade, the Christmas one, and we love it. | can say that | don't ever
remember seeing the tent. So it's pretty well hidden.

Mr. Madrigal - It's well hidden.

Mr. Berman - Yes.

Mr. Bell - Any other questions?

Mr. Bragg - To answer the question, there are some lighting

packs on the building that do provide some lighting outside.

Mr. Blankinship - Tell us your name, please?

Mr. Bragg - Pat Bragg. B-r-a-g-g.

Mr. Bell - Give us a brief overview.

Mr. Bragg - As has been stated, we've been presenting this

production for a number of years, a production at Easter and at Christmas. The
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Mr. Bragg - It is 30’-by-30’, 900 square feet.

Ms. Harris - Okay. Do you know if the church has ever considered
erecting a facility, a building? | know the tent has been used for 11 years, but do
you know if the church has ever considered erecting a building?

Mr. Bragg - We've had conversations, but they've never gone
past that point. We will certainly be continuing those conversations, and it would
be for something larger than that size if we did something on a permanent basis.

Ms. Harris - And I'd like to commend the West End Assembly. I,
too, attend the Christmas celebration. And it's quite a quality event. We look
forward to it.

Mr. Bragg - Thank you. We do our best, ma’am.
Mr. Bell - Any other questions?
Mr. Blankinship - | just have one point to make, which is that on the

application you had listed two Christmases and one Easter, this coming-up
Easter. And in the conditions, the staff added next Easter as well. If anyone
noticed the discrepancy between the request and the condition, we just took the
liberty of looking up Easter of 2018, since it's now June, assuming that you won't
get back to us until June of 2018.

Mr. Bragg - So that has been added?

Mr. Blankinship - Yes sir.

Mr. Bragg - Great. Wonderful. Thank you, sir.

Mr. Berman - Just remind me. The conditional use permit is good

for only two years, and that's why they have to reappear?

Mr. Blankinship - Right.
Mr. Berman - Okay.
Mr. Bell - Okay. No more questions? Thank you. Is there

anyone else who would like to speak to this issue? All right, we’ll move on.

[After the conclusion of the public hearings, the Board discussed the case
and made its decision. This portion of the transcript is included here for
convenience of reference.]

Mr. Bell - Do | hear a motion on this?
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CUP2016-00012 SHANIESHA PEGRAM requests a conditional use
permit pursuant to Section 24-12(g) of the County Code to operate a family day
home with employees at 624 Wilmer Avenue (VILLAGE OF AZALEA) (Parcel
789-745-0299) zoned General Residence District (R-5) (Fairfield).

Mr. Blankinship - Would everyone who intends to speak to this
application please stand and be sworn in? Raise your right hands please. Do you
swear the testimony you're about to give is the truth, the whole truth, and nothing
but the truth so help you God? Thank you. Mr. Madrigal.

Mr. Madrigal - Thank you, Mr. Secretary. Mr. Chair, members of the
Board, the request before you is to allow a large family day home with employees
from outside the home. The applicant is in the process of establishing a family
day home for up to eight children, and she would like to hire two outside
employees to assist her with the business, one full time and one part time
employee. Large family day homes are a permitted accessory use in the R-5
district. Because the applicant is hiring two employees from outside the home,
the code requires a conditional use permit for this activity.

The property is zoned R-5 and is designated SR-2 on the Land Use Plan. The
existing one-family dwelling is consistent with both the Comprehensive Plan and
Zoning Ordinance. Here you can see the home. Because the proposed use is a
permitted accessory use, it is also consistent so long as there are no significant
impacts on neighboring properties.

Because of the property’s placement next to a corner lot, it allows for easy drop-
off and pickup of the children. And the existing driveway is large enough to
accommodate - at least four vehicles. As such, staff does not anticipate any
negative impacts on local traffic.

The introduction of up to eight children to the property does have the potential to
bring unwanted noise. This potentially negative impact is offset by the
convenience of having a childcare option available in the immediate
neighborhood. Additionally, the proposed hours of operation should help to
mitigate any potential complaints, which basically are 7 a.m. to 6 p.m. Beyond
this, staff is not aware of any other detrimental impacts anticipated from this
request.

In conclusion, the proposed use is consistent with both the Zoning Ordinance
and the Comprehensive Plan. Staff does not anticipate any substantial
detrimental impacts on nearby property as a result of allowing two employees
from outside the home for the family day home. Thus, staff recommends
approval of the applicant’s request subject to conditions of approval.

Mr. Bell - Are there any questions?
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Ms. Harris - All right. Thank you. Those are my questions. Thank
you.

Mr. Bell - Any other questions? Thank you.

Ms. Pegram - Thank you.

Mr. Bell - Is there anyone else who would like to speak to this
issue?

Mr. Dickerson - First of all my name is Desmond Dickerson. This is

my girlfriend, Shaniesha Pegram. | just wanted to come and support her,
obviously.

Mr. Blankinship - So you're in favor of this application.

Mr. Dickerson - Thank you. | appreciate it.

Ms. Harris - How do you spell your last name?

Mr. Dickerson - D-i-c-k-e-r-s-o-n.

Ms. Harris - Dickerson. Okay. Thank you.

Mr. Dickerson - Yes ma'am. Thank you.

Mr. Bell - Thank you. Anyone else? Seeing none, we'll go to the
next one.

[After the conclusion of the public hearings, the Board discussed the case
and made its decision. This portion of the transcript is included here for
convenience of reference.]

Mr. Bell - Do | hear a motion?

Ms. Harris - | move that we approve this conditional use permit for
the daycare.

Mr. Bell - Do | hear a second? Il second it. Is there any
discussion?
Ms. Harris - | feel that we probably don’'t have enough quality

daycare facilities. And they are going to be in residential neighborhoods. So |
applaud the young lady for trying to carry out this type of business.
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Mr. Blankinship - Would everyone who intends to speak to this case
please stand and be sworn in. Raise your right hand please. Do you swear the
testimony you're about to give is the truth, the whole truth, and nothing but the
truth so help you God? And you do as well? All right. Thank you. Mr. Gidley.

Mr. Gidley - Thank you, Mr. Secretary. This is a request for a lot
area variance to allow for the construction of a one-family dwelling. The subject
property is Lot 12, Block E, Section 6 of the Highland Springs subdivision.

The lot shown here in yellow was first created in 1895 with the recordation of the
subdivision. This lot and the three lots to the northeast, shown here, were under
common ownership in 1937 when a home was built on the site. In 1994, lot 12
was sold separately, and this is the lot subject to today’s request. Since it is a lot
of record prior to 1960, it is subject to the exception standards, which for the R-4
district require a minimum lot area of 6,000 square feet. And since lot 12 has a lot
area of 5,000 square feet, they have requested the 1,000-square-foot lot area
variance.

You'll note the lots here, including to the north, are currently vacant. The home
that was constructed in 1937 was demolished in 2013 following a house fire.
That's why it's gone today.

The key question to consider in a variance is does the Zoning Ordinance
unreasonably restrict the use of the property or would it alleviate a hardship due
to a physical condition at the time of the effective date of the ordinance. Actually,
| believe both of these conditions are met in this case. Since the lot was created
in 1895, it predates the adoption of the Zoning Ordinance in 1933. As a result,
the hardship related to the property does come down to it being created prior to
the Zoning Ordinance. In addition, absence a variance, the property would not
have any beneficial use, which would results in an unreasonable restriction on
the use of the property.

Assuming you agree both of the above are met, then all five of the following
conditions must be met. The property was acquired in good faith, and the
hardship was not created by the applicant. As noted, the hardship is a lack of lot
area, which was caused by the adoption of the Zoning Ordinance after the lot's
creation in 1895. When lot 12 was sold, ideally ten feet from the adjoining lot
would have been included with it. That would have allowed the lot to be a legal
lot and not need a variance. The home that was still on the lot at the time would
have still met the Zoning Ordinance requirements for lot area, setbacks, etc. that
being said, the Virginia Supreme Court has determined the purchasing a property
knowing it needed a variance is not a self-inflicted hardship and does diminish
good faith. So | believe they meet this first test.
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Ms. Emery - I'm Karen Emery. I'm the heir to my mother's
property. | don’t really know what to say except that the young man who wants to
build the house is my mother's nephew. She wished that the lot be sold to him.
We had no idea that there was a need for a variance and that the lot was not an
acceptable size when it was purchased from Ms. Hunt. That's about ali | know
about the issue at hand.

Mr. Bell - Did you know that if you just bought ten extra feet of
lot width that it would put you within the lot area requirement?

Ms. Emery - No sir. | was probably—back in 1994, | wasn'’t
involved in my mother’s business dealings back then.

Mr. Bell - And your mother nor yourself has tried to buy the ten
feet.

Ms. Emery - No sir. | didn’t know that there was a need to do that

until this came up.

Mr. Beli - Okay. Thank you.

Ms. Emery - Okay.

Mr. Bell - Any questions?

Ms. Harris - Yes. Do you know the owners of the lot to the north?
Ms. Emery - Yes ma'am. | knew them back when | was a teenager

and lived in my mother's home, which is the brick rancher next to the lot. | do
know that back several years ago—well, it's been many years ago. If you can
see in this picture the white frame house to the left of my mother’s house, that lot
also did not meet the requirements for building a house. So they were granted a
variance to do that also. That area of Highland Springs, as stated, has very many
variable lots and standards.

Mr. Bell - Any other questions?

Mr. Mackey - Yes, Mr. Chairman. Oh, I'm sorry. Were you finished,
Ms. Harris?

Ms. Harris - Yes. Thank you.

Mr. Mackey - Ms. Emery, did you say it was your nephew?

Ms. Emery - It's my mother’'s nephew, my cousin.
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Mr. Blankinship - It would be a very different question to say you have
enough room for two houses, but you'd like to build three houses. Is it
unreasonable to say you can have two but you can’t have three? That's a very
different question. And of course that question is not before the Board this
morning.

Ms. Martin - Correct. We just wanted to bring forward that we
hoped we could get the same consideration or we might be willing, if we were
approached, to provide additional acreage for them.

Mr. Blankinship - Right.

Ms. Martin - If that could be agreeable. But we haven’t been
approached. We just wanted to get on record that we currently are being held
back from selling the property because everybody looks at as well it's three lots,
but | can’t build but two. So we get into that when trying to do something to turn
the property over.

Mr. Blankinship - Right.

Ms. Martin - And we have the same constrictions. These lots were
put down when Highland Springs was designed a hundred years ago. And we
bought it with an existing house, but we thought the third lot was viable when we
bought it that way, and come to find out it wasn'’t. It's kind of like the house was
there, we did what we could do, and now it's gone. And we're kind of tied
because nobody wants to buy it.

Mr. Baka - | do have a question about the three lots. Our plat in
the package is showing that it's one parcel, | believe.

Mr. Blankinship - Yes.

Ms. Martin - The one that used to have the house was kind of like
one, and then when we bought it, we bought the second one as a separate plot.

Mr. Blankinship - It's one parcel for tax purposes.
Ms. Martin - Yes.
Mr. Blankinship - On the subdivision plat of Highland Springs, it does

show as three lots.

Mr. Baka - So they're combined for tax purposes. But the GIS tax
map still only shows one parcel.
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Ms. Emery - So my understanding is that | need to purchase ten
feet of land from the Martins?

Mr. Blankinship - Either you need to do that or the Board needs to
approve the variance. If the Board approves the variance this morning, then there
is no need for you to buy additional land.

Ms. Emery - Okay.

Mr. Blankinship - But if you had bought additional land prior to this
hearing, you would not need the variance.

Ms. Emery - All right.

Mr. Blankinship - But you're here now, so.

Ms. Emery - All right. Thank you so much. | just needed the
clarification.

Mr. Blankinship - All right, let's move on.

[After the conclusion of the public hearings, the Board discussed the case
and made its decision. This portion of the transcript is included here for
convenience of reference.]

Mr. Bell - Do | hear a motion?

Mr. Mackey - Yes, Mr. Chairman. | move that we accept the
variance as written with the County’s recommendations.

Mr. Bell - Do | hear a second?

Mr. Baka - Second.

Mr. Bell - Is there any discussion?

Ms. Harris - Yes. | think that it was pointed out that without the

variance as it stands, a new house could not be erected here. So we do need the
variance, based on the information the lot owner provided for us.

Mr. Bell - Okay. All in favor say aye. All opposed say no. The
ayes have it; the motion passes.

After an advertised public hearing and on a motion by Mr. Mackey, seconded by

Mr. Baka, the Board approved application VAR2016-00009, KAREN EMERY’s
request for a variance from Section 24-95(b)(6) of the County Code to build a
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Mr. Gidley - Thank you, Mr. Secretary, members of the Board.
This is a request for a lot width variance to allow an existing non-conforming
dwelling to be torn down and replaced. The subject property is located at 4314
Creighton Road. It contains 7.93 acres of lot area. Based upon a survey received
yesterday afternoon, there is approximately 85 feet of lot width. The Zoning
Ordinance requires 150 feet of lot width, so the variance request is actually going
to be for 65 feet of lot width.

Some history of the site. In 1943, Charles A. Smith purchased a 227-acre parcel.
In 1947, this was subdivided into 23 lots, one of which was lot 4. And lot 4
contained 10 acres and 270 feet of frontage along Creighton Road. This lot was
sold and a home built on it two years later in 1949, which is the home that’s
subject to today’s request. In 1956, this lot was conveyed to T. T. and Mona
Johnson, along with adjacent lot 5, which is over in this area.

This is the home that was constructed back in 1949. And in the aerial you can
see the original lot has undergone three divisions since it was first purchased.
There was a sale of 1.17 acres with 150 feet of road frontage in 1960. That's
down here at 4316 Creighton Road. The second division occurred in 1971 where
the remainder of lot 4 east of this lot—and it came down like this, so it was really
this section here, along with the adjacent lot that was also sold off. That was
4318 Creighton. And finally up here, this square parcel here contains roughly one
acre of land, and it was sold in 1989. It's known as 4280 Creighton Road. Since it
lacked public street frontage, it obtained a variance to enable a home to be
constructed on it.

The three divisions have reduced the property from its original 10 acres down to
its current 7.93 acres and leaves it with approximately 85 feet of lot width. The
original dwelling remains; however, it does not meet the needs of the new
owners who would like to demolish it and replace it with a new dwelling. Because
the lot width is not met at the 50-foot front yard setback, which is required under
the current Zoning Ordinance, the dwelling is considered non-conforming with
regard to lot width.

The key question in considering a variance is does the Zoning Ordinance
unreasonably restrict the use of the property or would the variance alleviate a
hardship due to a physical condition related to the property at the effective date
of the ordinance. The currently Zoning Ordinance provides that non-conforming
dwellings may be enlarged or structurally altered, but not reconstructed or
substituted. As a result, while the existing home can be enlarged or maintained, a
new home may not be built. In other words, they can’t tear it down and build a
brand new home there. Such a restriction on the property, which is over seven
acres in lot area, is arguably an unreasonable restriction on the use of the
property since the only alternative would be an agricultural use. If the dwelling
has deteriorated to the point where it cannot be renovated, the only reasonable
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will blend in well with the surrounding residences. Accordingly, we recommend
approval of this request subject to the conditions found in the staff report.

This concludes my presentation. And I'll be happy to answer any questions you
have.

Mr. Bell - Any questions?

Ms. Harris - Yes. Mr. Gidley, is the home inhabited now?

Mr. Gidley - No ma'am, it is not now.

Ms. Harris - | was looking at the picture and drove by there. | really

couldn’t tell whether it was inhabited or not. They keep up a good front. Okay.

Mr. Gidley - My understanding is that one of the siblings that
inherited it would like to move in there.

Ms. Harris - If we look at the area map, this piece of property, can
you point out where the property is located? And do we know if they're going to
place the new home in the same position?

Mr. Gidley - The overall parcel boundary is highlighted in yellow.
The home in question is right here where the cursor is. And | can zoom in on it.
The home is right here. And they’ve indicated they want to put it in roughly the
same spot. Since we received the survey yesterday showing there is a setback
violation, | wanted to make it clear that when they do come in for a building
permit application, they need to move it over slightly so they do meet setbacks.
There’s plenty of room to meet setbacks, but the current dwelling does not.

Ms. Harris - All right. Thank you.
Mr. Gidley - You're quite welcome.
Mr. Bell - | believe you mentioned, and the report also, that you

need the house plans. Have they been provided?

Mr. Gidley - No sir. The only information we have is the proposed
home will be 1,000 square feet in floor area. But as far as a design or anything
like that and how it would fit in with adjacent properties, we have no information.

Mr. Berman - Is there a plan that could be created that would
negate the need for a variance, given the 1,000 square feet?
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Mr. Bell - Any other questions? Thank you, Paul.

Mr. Gidley - Thank you, Mr. Chair.
Mr. Bell - All right. Ms. Halladay?
Ms. Halladay - Hello, I'm Evelyn Halladay, and I'm here to request a

variance on Creighton Road so that | can build with family. They will be there to
help me if | need help. The home | am presently living in is too much upkeep for
me since my husband passed. That's all | have to say.

Mr. Bell - Any questions?
Ms. Harris - Ms. Halladay, where are you living now?
Ms. Halladay - Where am | living now? I'm living in Mechanicsville,

9244 Shannon Road.

Ms. Harris - When you were saying you wanted someone near
you, | was thinking that you were in this vicinity, that your residence was in this
vicinity, but it’s not.

Ms. Halladay - No.
Ms. Harris - Okay.
Mr. Bell - Any other questions? Hearing none, thank you. Is

there anyone else who would like to speak to this issue?

Mr. Johnson - | really can't add anything to it because | didn't hear
what was said. And | humbly apologize for that. | know that this house has been
in our family for 68 years. Larry Johnson. J-o-h-n-s-o-n. My sister is 81, and she
wants to move out to be near the family so that we can help when it's time to take
care of her. So if | can answer any questions, I'd be happy to, if you can speak
loud enough for me to hear them.

Mr. Bell - Any questions?

Ms. Harris - Mr. Johnson, where do you live now? Where do you
live?

Ms. Johnson - Where do you live, Larry?

Mr. Johnson - Where do | live? | live at 4322 Creighton Road, which

is about 300 to 400 feet from the house.
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