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MINUTES OF THE REGULAR MEETING OF THE BOARD OF ZONING
APPEALS OF HENRICO COUNTY, HELD IN THE COUNTY ADMINISTRATION
BUILDING IN THE GOVERNMENT CENTER AT PARHAM AND HUNGARY
SPRINGS ROADS, ON THURSDAY, MARCH 25, 2010, AT 9:00 A.M., NOTICE
HAVING BEEN PUBLISHED IN THE RICHMOND TIMES-DISPATCH MARCH
4,2010 AND MARCH 11, 2010.

Members Present: Elizabeth G. Dwyer, Chairman
Helen E. Harris, Vice Chairman
Robert Witte
R. A. Wright
Member Absent: James W. Nunnally
Also Present: David D. O’'Kelly, Jr., Assistant Director of Planning

Benjamin Blankinship, Secretary
Paul Gidley, County Planner

R. Miguel Madrigal, County Planner
Carla Brothers, Recording Secretary

Ms. Dwyer - Good morning. The March 24, 2010 session of the
Henrico County Board of Zoning Appeals will now come to order. Please rise for
the Pledge of Allegiance.

Good morning, Mr. Blankinship. | see that we are one short today on the Board.
Mr. Nunnally is not here today due to iliness. We do have four voting members
present today. Would you please review the rules of the Board?

Mr. Blankinship - Good morning, Madam Chairman, members of the
Board, ladies and gentlemen. The rules for this meeting are as follows. Acting
as secretary, | will call the case and as am speaking, the applicant should come
on down to the podium. We will ask everyone who wishes to speak on that case
to stand and be sworn in. Then the applicant will present their testimony. Then
anyone else who wishes to speak will be given the opportunity. After everyone
has spoken, the applicant and only the applicant will have an opportunity for
rebuttal. After hearing the case and asking questions, the Board will take the
matter under advisement and they’ll make all of their decisions at the end of the
meeting. If you wish to know their decision on a specific case, you can either
stay until the end of the meeting, or you can check the Planning Department
website this afternoon, or you can call the Planning Department this afternoon.

This meeting is being recorded, so we’ll ask everyone who speaks to speak
directly into the microphone on the podium, state your name, and please spell
your last name so we get it correctly in the record. Out in the foyer there are two
binders that contain the staff report for the case, inciuding the conditions that
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have been recommended by the staff. Particularly for the appliicants in use
permit cases, you need be familiar with those conditions because you'll be asked
whether you agree with them.

As Ms. Dwyer mentioned, the Board is one member short this morning. There is
a provision in State law that requires that three affirmative votes are required for
any action to be approved by the Board. If, for example, one of the four members
were to abstain and you had a two to one vote in favor, that would still count as a
denial. There have to be at least three affirmative votes for the Board to pass on
anything. So if you would like to wait until next month and hope to have a full
Board seated at that time, just let the Board know that. You certainly have that
right to be heard by the full five-member Board.

The first case is deferred from the January meeting.

UP-021-09 RICHMOND RUGBY FOUNDATION requests a
conditional use permit pursuant to Sections 24-52(a) and 24-12(b) to build a
picnic shelter and restrooms at 514 Whiteside Road (Parcel 833-710-5988),
zoned A-1, Agricultural District (Varina).

Ms. Dwyer - Is there anyone else here to speak to the case? No
one else? Please sir, raise your right hand and be sworn.

Mr. Blankinship - Do you swear the testimony you're about to give is
the truth and nothing but the truth so help you God?

Mr. Sweet - | do.
Ms. Dwyer - Please state your name and your case.
Mr. Sweet - Pete Sweet—S-w-e-e-t. I'm chairman of the

Richmond Rugby Foundation.
Ms. Dwyer - Good morning.

Mr. Sweet - Good morning. This was deferred from the previous
month—I'm not sure, | think it was November—in order to give us and staff time
to review the recommendations of staff, review them and agree to them. We
submitted a revised plan. | had our engineer do a revised plan and staff gave us
a couple of changes. | think the only one | can recall is they don’t want us to park
that close to the road. Other than that, we agree to and comply with everything
there.

Mr. Wright - So you are in accord with all of the new conditions
that have been proposed.
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Mr. Sweet - Yes | am
Mr. Wright - As for paving the parking lot and so forth?
Mr. Sweet - The first recommendation said that only the

improvements as shown on the plan are going to be done. That part is what |
agree with. The first suggested condition is only the improvements on the
revised site plan. The engineer said that graveling the drive lanes and the heavy
grass area wouldn’t produce any erosion.

Mr. Wright - I'm looking at condition number five: Designated
onsite parking areas shall comply with Section 24-98, parking lot requirement
regulations of the Henrico County Code, which may require the parking area and
drive aisles be paved with bituminous material. Mr. Blankinship may want to
explain what that could mean. | just want to make sure that you understand what
the situation is. That may be something we have to decide today. With the word
may in there, that leaves it up in the air.

Mr. Blarikinship - Yes. This is a question on which staff would very
much like to have the Board's direction. The code provides that any pubiic
parking lot for over six vehicles must be paved. When this application first came
in back in 1998, it was a small club having their own private activities there. We
deemed at that time that it was not a public parking lot for the purpose of 24-98.
But we've discussed all along with Mr. Sweet that as their activities grow, as their
popularity grows, as the site becomes developed, there are improvements, like
paved parking, that are going to have to be caught up with at some point. So a
question that | would like to put before the Board this morning is have they
reached that point with this application. Has the amount of traffic generated or
allowed by this application turned this from a private parking lot to a public
parking lot such that the club would need to pave it.

Mr. Wright - | take it that would impose quite a financial burden on
you to have to pave that whole parking lot.

Mr. Sweet - Sir, that would be an impossibility. We would have to
just pull stakes and go. | think staffs recommendation originally was on
perceived use because we have permission to use the field for practice on
Tuesday and Thursday, which we've never done, and two weekends. So what
we did was we submitted our actual use in 2009, which is just once a month.
Thirteen times is all. Hopefully at some point we're out there using it full steam—
practicing there, playing there, and have more games. That's what we anticipate,
but it's not there yet. And some time in the future when we're using that two or
three times a day, it would maybe need paving. At that point, our membership
would probably be big enough to support it. But that's a long ways off for us,
which is why | had the engineer to submit this plan. It's not open to the public.
That parking lot is going to be gated off, so it's only open when we're out there
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using it. We've gone out there to try to improve it, to try to anticipate the sight
line. You can see there where we cleared off everything that was growing in the
front that was blocking the sight line. We received some suggestions from
Security to open that all up and that's what we're going to do as soon as we get
the go-ahead from you. We'll go back and submit a plan in detail to put plants
back in there that would not interfere with the sight line, put a fence along the
front, and put a gate back in.

Mr. Wright - Is this the parking lot we're looking at now?

Mr. Sweet - Yes sir.

Mr. Wright - What happens when you have heavy rains and a lot
of mud? :

Mr. Sweet - We just had the wettest year I'm seen and it hasn’t

been a problem yet.
Mr. Wright - Pretty solid?

Mr. Sweet - That grass is very thick out there. What we're looking
at now is where the pines are and we’re looking at it at the worst part of the year.
That's the parking and that was taken, | guess, last month when we had the
wettest winter we've ever had. But we're not out there in the winter. We've been
out there once so far this year, which was last Saturday. | take that back; it might
have been twice. | think they have three more uses this spring and that's it—one
Saturday and two Sundays. It has not been a problem. If it ever becomes a
problem, then we'd have to address it. | think we're offering a compromise, or our
engineer did. We're prepared to go out there and pave the driving lanes and
restructure this parking a little bit so that if it does come up, we can handle it.

Mr. Wright - How many cars at one time do you anticipate having?
Mr. Sweet - | would say 50 to 75 would be a normal game day
situation.

Mr. Wright - They can park in there because you don't have it

marked off or anything? They can park in there without a lot of confusion?

Mr. Sweet - That's not even crowded. | gave a number trying to
help the County control any future—in case they got too big—based on what |
have seen there as a maximum. The math would show you could fit 150 cars in
there easy in the space, if it were a paved, marked parking lot. On a typical
Saturday, | guess whenever the next home match is, you can go out there and
you'll see less than 75 cars there.
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Ms. Dwyer - But you had submitted 130 cars? How many vehicles
did you submit?

Mr. Sweet - Again, that was me trying to control overuse. What we
did originally was per event. If there’s one event after another event after another
event, the County has no way to, | guess, recognize that. | was trying to give the
County some fuel to recognize that no matter how many events you have in a
row, you cannot have over 130 cars. | guess I'm still not articulating that because
| still see that staff says 130 per event. I'm not going to argue with that, but.

Mr. Wright - That's coming and going.

Mr. Sweet - in my interpretation, if there are more than 130 cars,
we’'re violating.

Mr. Wright - That's condition number 16, no more than 130
vehicles.

Mr. Blankinship - Should be there at any one time.

Mr. Sweet - Correct. Yes sir.

Mr. Wright - Instead of event?

Mr. Blankinship - Yes.

Mr. Wright - Change that to read “at one time”? Is that what we're
suggesting here?

Mr. Blankinship - Yes.

Ms. Dwyer - But you're expecting 50 to 75 cars per event.

Mr. Sweet - Typically. There are events that aren't typical. If they

have a tournament or they have a couple of events in a row when people want to
hang around, I'm trying to give the County fuel to limit that.

Ms. Dwyer - The typical event, then, would be 50 to 75 cars. I'm a
little concerned about something, and maybe | misinterpreted what | heard you
say, but when Mr. Wright asked you if you had read and agreed to the
conditions, you said yes, that the first condition said nothing other than what was
on the plan submitted would be built, and that seemed to encompass everything
that was required of you in your mind. But there are 16 other conditions that you
would be obligated to comply with if this were passed, including possibly paving
the parking lot, submitted sediment and erosion control plans, landscaping,
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lighting, and a number of other conditions. | just want to double-check and make
sure that you read all of those and agree to all of those.

Mr. Sweet - Yes ma'am, | have. The one we're still discussing
here and looking for some guideline is the “may” in the parking.

Mr. Wright - It doesn’t say it shall, it says it may. So that leaves it
up to this Board to determine today whether to take that last phrase out.

Ms. Dwyer - | just wanted to make sure you read all the other
conditions.

Mr. Sweet - | have, yes ma’am.

Mr. Blankinship - We actually had a meeting with staff and Mr. Sweet to

go over each condition to make sure.

Mr. Wright - This is a growing process. I've had a lot of experience
with this because | was with Tuckahoe Little League since 1958. We built our
facility and then built a new facility. We weren't required to pave that then; it is
now. It's paved now because it's grown to that point. You're in the growing
stage. | doubt if you use these facilities as much as the Tuckahoe Little League
used theirs. During the summertime, they were out there every day.

Mr. Sweet - | hope | live long enough to see it used as much as
Tuckahoe does, but it's not happening now by a long shot.

Ms. Harris - Mr. Sweet, realistically, how often is it used now?

Mr. Sweet - We counted 13 times in all of 2009.

Ms. Harris - That's usually on what days of the week?

Mr. Sweet - | believe there were 12 Saturdays and 1 Sunday.

Ms. Harris - | need you to look at the aerial photo where we have

your highlighted area. Whiteside Road, | need to ask you about a couple of
structures that are here.

Mr. Sweset - Yes ma’'am.

Ms. Harris - What is the property there across the street? | think
it's 509. What is that, do you know?

Mr. Sweet - | can’t see it.
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Ms. Dwyer - Looks like a house to me. It's what?
Mr. Wright - This is the church site.
Ms. Harris - 509 is a church. And what about 520? No, that's a

church. Have you all been in touch with your neighbors? I'm concerned about
the Rugby Foundation being a good neighbor.

Mr. Sweet - Yes ma’am. You weren't here last meeting, Ms.
Harris. Mr. Nash came here and in his exact words, we are good neighbors. He
owns the land across the street. In addition, | submitted correspondence from
the next door neighbor who suggested that we be approved for this pichic
shelter. | had also written a letter to the pastor of the church across the street to
let her know what we were going to do, and also letting her know that that would
be there, and if it's approved and we have the picnic shelter, they’d be welcome
to use it.

Ms. Harris - I’'m looking at what we have in the conditions that the
Sunday schedule will be from 11 a.m. until 8:30 p.m. And you can have decibels
up to how many? I'm trying to find the condition.

Ms. Dwyer - Sixty-five.

Mr. Blankinship - It's number 15.

Ms. Harris - I'm just concerned with the noise during church
service time.

Mr. Sweet - We originally asked for limited Sunday use basically if

weather interrupts Saturday play. They would schedule no more than once or
twice a year on a Sunday. We don't typically have any kind of PA system at our
games. | keep these fellows very well aware that we're the new kids on the block
out there. So far, we've had nothing but good relationships with everyone out
there.

Ms. Harris - From the reading, | understand you plan these
activities to be stepped up a bit, you expect it to be thriving. | just want to be sure
that we don't box ourselves into a situation where you have a lot of complaints.
Okay, | have another question. In the background report it says that a
landscaping buffer—in other words, you have removed most of the trees that
provided a landscaping buffer along the front of the lot. Why did you do that?

Mr. Sweet - A couple of reasons. Mostly it was ugly garbage that
had just grown up. It was about 30 feet thick and we couldn't see through it. It
wasn’t planted, it was just—we let it grow to create a buffer. We had been
asked—actually, | had received a telephone call from someone in that church
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several years back asking if we could cut those trees down. Then we received
this report from the security of Henrico County suggesting that part of it is we
have a clear visual sight. So we got out there and got to work. If you see those
seven pines there, those are the seven pines we left because that's the name
that they chose for the rugby park, Seven Pines Rugby Park. We're going to go
back and plant actual landscaping along there. In the proposal there’s a little
fence. | believe if it's under 36 inches, it doesn't have to have a permit. We just
want an open-rail fence that someone could see through. It was looking bad out
there and we wanted to improve the neighborhood. That's our plan, to go back.

Ms. Harris - Did you notice that condition seven states you're
supposed to submit a detailed landscaping and lighting plan?

Mr. Sweet - Yes ma'am.

Ms. Harris - It would not be in piecemeal fashion, just putting a
fence up here or something there. It's a complete plan that would improve the
landscaping area.

Mr. Sweet - Yes ma’am. We had a sign up there before, but it
was non-permitied. | think the height and the size were a little bigger than it
needs to be without a permit.

Ms. Harris - | think this is my last question. | notice in this report
that we have a memo from the police department with quite a few conditions. Is
this par for the course or have they had problems with this rugby group that
would cause them to give all these conditions?

Mr. Blankinship - That's a standard reply that we get from the Division
of Police.
Mr. Sweet - It was very much appreciated because | was just

guessing at what to do out there. That gave us some good guidelines.

Mr. Blankinship - | don't know that there have been any incidents of
crime or anything else reported out there. | believe there's been mention of some
unauthorized parking on the property at night, but that was the only thing.

Mr. Sweet - That's another reason. The sight line is what caused
that, so we've done away with that. So now anything that pulls back there can be
seen by the neighbor and that's what we were trying to accomplish.

Mr. Witte - You said that was suggested by Henrico security?

Mr. Sweet - This interoffice memorandum she just referred to,
that's what they said to do. That’s one of the suggestions they had.
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Mr. Blankinship - It says, “Provide natural surveillance throughout the
site, especially the parking areas, buildings, building entrances, walkways,”
etcetera.

Ms. Dwyer - Last year you had, by my count, 15 events, meaning
15 competitive games. In addition to that, you had practice times at the field. Is
that correct?

Mr. Sweet - | thought it was 13. We had no practice out there.
We're not using that to practice. We have permission to use it, but we can't.
Lighting is one of the reasons they can’t and the other is they’re still using other
areas. | hope to migrate them here at some point, but it may never happen. So
far we've never, to my knowledge, used that Tuesday and Thursday.

Ms. Dwyer - Okay. So you had six days in the spring and nine
days in the fall of 2009.

Mr. Sweet - Okay.

Ms. Dwyer - I just wanted to establish the frequency of use. So

that's 16 times a year. That's really infrequent, especially if you're not using it for
practice. You're practicing still on the County fields?

Mr. Sweet - | don’t keep up with them.

Ms. Dwyer - Wherever. They're not practicing here.

Mr. Sweet - No ma’am.

Ms. Dwyer - But they could.

Mr. Sweet - | wish they would, but they won't.

Ms. Dwyer - All right. Mr. Blankinship, paving with bituminous
material. What is that?

Mr. Blankinship - That's paving, a hard surface.

Ms. Dwyer - Now it's not graveled?

Mr. Sweet - Except for the driveway coming in, it's all grass. What

our engineer is proposing is that we gravel the driving lanes.

Ms. Dwyer - But not the parking area?
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Mr. Sweet - Yes ma'am.

Ms. Dwyer - The driving lanes in the parking area, then, would be.
Mr. Sweet - Yes ma’am.

Ms. Dwyer - But the spaces would not.

Mr. Sweet - In the engineer's narrative, he just didn't feel it was

necessary, but it's something we're offering to try to appease staff
recommendation.

Ms. Dwyer - Any other questions by Board members? Anyone else
here to speak to the case? That will close the case; thank you.

Mr. Sweet - Thank you.

[After the conclusion of the public hearings, the Board discussed the case
and made its decision. This portion of the transcript is included here for
convenience of reference.]

Ms. Dwyer - Is there a motion on the case?

Mr. Wright - Yes. | move we approve this. | want to take a look at
these conditions to ensure that we have the proper conditions. Condition #5, |
would recommend that we strike that last phrase, “which may require the parking
area and drive aisles to be paved.”

Ms. Dwyer - Strike from “which”?

Mr. Wright - Yes. Right after the word, “code,” and put a period.
Ms. Dwyer - All right.

Mr. Wright - | think there's a typo in #10. It reads, “The right-of-
way to all allow.”

Mr. Blankinship - You're right. “All” should be struck there.

Mr. Wright - That's just a typo. And condition #16, strike "one
event,” and put, “at any time.” | think that's what Ben said.

Mr. Blankinship - Yes sir, that’s correct.

Ms. Dwyer - All right. There's been a motion made with three

suggested amendments to the conditions. Is there a second on the motion?
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Mr. Witte - Yes, | second.

Mr. Wright - I would‘state my reasons for this.

Ms. Dwyer - Okay.

Mr. Wright - This will not affect the health, safety, or welfare of

persons on the premises or in the neighborhood. It will not unreasonably impair
an adequate supply of light and air to adjacent property, nor increase congestion
in the streets, nor increase public danger from fire or otherwise unreasonably
affect public safety, nor impair the character of the district or adjacent districts,
be incompatible with the general plans and objectives of the official land plan,
not be likely to reduce or impair the value of buildings or property in surrounding
areas, and will be in substantial accordance with the general purpose and
objectives of this chapter.

Ms. Dwyer - Thank you, Mr. Wright. We have a motion by Mr.
Wright, second by Mr. Witte. Any discussion?

Ms. Harris - Yes. Although | plan to vote for the motion, | do have
a concern that—well, | should say I'm concerned with how good a neighbor will
this foundation be. | do hope they will conform to ali of the conditions and prove
themselves a good neighbor. That's my only reservation, that they may not be a
good neighbor with all the things that are going on.

Mr. Wright - Ms. Harris, there's one good thing about this. As you
know, if there are complaints and they come back to this Board, we can require
them to come back and change it, amend it, or terminate the use.

Ms. Harris - Exactly.

Mr. Wright - We have that backup, that safety.

Ms. Harris - We give the use permit for two years. If there is a
complaint—

Mr. Wright - That's the other safeguard.

Ms. Harris - That's the other safeguard.

Mr. Blankinship - This will last until they want to change it again.

Ms. Harris - | noticed that we did not have that in the conditions.
Mr. Wright - This is a different type of use permit.
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Ms. Harris - | As long as they’re compliant, | think things will work.
Mr. Wright - As long as they're compliant with the conditions,
everything will be fine.

Ms. Dwyer - Right. If they're not compliant, then we have the
authority to come back and revoke it.

Mr. Wright - Revoke it if necessary.

Ms. Dwyer - | understand your concern and appreciate your

concern because this is a group use within a sort of rural and somewhat
residential neighborhood. The YMCA is just a quarter of a mile away and | know
that those are usually very intensively used, certainly much more than this if this
is only used 16 times a year. All indications are that they have made efforts to
contact their neighbors and be in communication with them. And we've had no
complaints at all. It seems well on that front.

| wanted to maybe engage in some discussion about this parking area and drive
aisle. While we may not want to require them to pave it, what about graveling the
parking spaces. I'm wondering if that would be advisable. Right now they're
going to improve it by putting gravel on the drive aisles in the parking area, but
not—

Mr. Wright - | think that what happens here, Ms. Dwyer, is that
they do what's necessary. This is a very limited use. It's not an every-week use.
That’s what I've found with these other organizations that I've been involved with.
We tried to do what was necessary. If the conditions became so they needed to
do it, | would hope that they would do it. If they didn't and it came to our
attention, we could call them back in and require it.

Ms. Dwyer - What will probably happen is as they increase the
intensity of the use, they will come back to us for more requests and at that
time—

Mr. Wright - When they do that, then we can request that.

Ms. Dwyer - All right. Any other comments, discussion? All right,
there has been a motion. All in favor say aye. All opposed say no. The ayes
have it; the motion passes. The motion carried 4 to 0.

After an advertised public hearing and on a motion by Mr. Wright, seconded by
Mr. Witte, the Board approved application UP-021-09, Richmond Rugby
Foundation’s request for a conditional use permit pursuant to Sections 24-52(a)
and 24-12(b) to build a picnic shelter and restrooms at 514 Whiteside Road
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(Parcel 833-710-5988), zoned A-1, Agricultural District (Varina) The Board

granted the use permit subject to the following conditions:

1. Only the improvements shown on the revised Site Plan (dated March 4, 2010)
added to the application may be constructed pursuant to this approval. The
improvements include: the existing rugby pitch, visitor parking area, storage
shed, and the proposed picriic shelter with restrooms, grilling station and seating,
septic system, and well. This approval does not authorize construction of a
second rugby pitch, a clubhouse, pitch lighting, grandstands, or a communication
tower (alluded to in the revised site plan submitted for case number UP-017-08).
Any substantial changes or additions may require a new conditional use permit.

2. The applicant shall submit construction plans for administrative review of the
proposed improvements to the Planning Department.

3. Prior to any land disturbing activity, the applicant shall obtain approval of an
Erosion and Sedimentation Control Plan in accordance with Henrico County
Code, Chapter 10, Environment. The applicant shall also submit an Erosion
Control Bond, which must remain active until released in writing. Throughout all
land disturbing phases necessary for construction of the proposed
improvements, the applicant must satisfy the Department of Public Works
Environmental Section that erosion and sediment control is inspected and
maintained in accordance with the approved plan and Environmental Section
policy.

4. Approval of this request does not imply that a building permit will be issued.
Building permit approval is contingent on Health Department requirements,
inciuding, but not limited to, soil evaluation for a septic drainfield and reserve
area, and approval of a well location.

5. [AMENDED] The designated on-site parking area shall comply with Sec. 24-
98, Parking Lot Regulations of the Henrico County Code.

6. The proposed parking lot layout shall be modified so that it is located outside
of the front 50 foot setback area and all parking shall be clustered together (north
of the entry drive).

7. A detailed landscaping and lighting plan shall be submitted to the Planning
Department with the building permit for review and approval.

8. The applicant shall comply with the recommendations (inter-Office
Memorandum dated December 8, 2009) of the Community Policing Unit within
the Division of Police for Crime Prevention Through Environmental Design
(CPTED).
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9. A stop sign meeting County standards shall be maintained at the entrance
onto Whiteside Road.

10. The applicant shall install and maintain an entry gate to control access on to
the site. The entry gate shall be setback a minimum of 50 feet from the right-of-
way to allow vehicular queuing on-site.

11. The applicant shall provide an adequate number of trash receptacles
adjacent to the rugby pitch, parking areas, and picnic shelter. The applicant shall
also install an enclosed and screened trash receptacle (dumpster) for collection
of refuse generated at the site. The site shall be maintained liter free at all times.

12. The applicant shall remove all tree piles, logs and stumps from the site prior
to the issuance of a building permit and in accordance with an approved Erosion
and Sedimentation control plan.

13. A landscaped buffer meeting the requirements of transitional buffer 25 as
defined in Chapter 24 of the Henrico County Code shall be maintained between
the parking area and adjacent properties flanking to the north and south. All
landscaping shall be maintained in a healthy condition at all times. Dead plant
materials shall be removed within a reasonable time and replaced during the
normal planting season.

14. Hours of operation shall be limited to 3:30 pm to 8:30 pm Monday through
Friday, 9:00 am to 8:30 pm Saturday, and 11:00 am to 8:30 pm Sunday.

15. Public address and sound amplification equipment shall not exceed 65 dB at
the limits of the property.

16. No more than 130 vehicles shall be permitted at any time.

Affirmative: Dwyer, Harris, Witte, Wright 4
Negative: 0
Absent: Nunnally 1

[At this point, the transcript continues with the public hearing on the next
case.]

UP-006-10 JASON SCHYMANSKI requests a conditional use
permit pursuant to Section 24-95(i)(4) to build a detached garage in the side yard
at 2444 Crowncrest Drive (Westminster) (Parcel 741-754-1133), zoned R-3,
One-family Residence District (Tuckahoe).

Ms. Dwyer - Good morning. Is there anyone else here to speak to
this case? No one. Please raise your right hand to be sworn.
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Mr. Blankinship - Do you swear the testimony you're about to give is
the truth and nothing but the truth so help you God?

Ms. Dwyer - Please state your name and your case.

Mr. Schymanski - Jason Schymanski. S-c-h-y-m-a-n-s-k-i. We want to
build a detached garage on the side of the house as opposed to in the backyard.
That's why I’'m applying for a conditional use permit.

Ms. Dwyer - Why not build it in the backyard?

Mr. Schymanski - For a couple of reasons. One, it reduces how much
surface area has to be saved. It saves a tall tree that's in the backyard that
provides southern shade to the house. It allows more backyard space that's
usable for recreation as opposed to the side yard space, which you can't really
play around in.

Ms. Dwyer - Wouldn't you need to remove at least one of these
trees if you built it in the side yard?

Mr. Schymanski - Yes. This one right here would have to be cut down.
Ms. Dwyer - Not that large one to the left of it?

Mr. Schymanski - No. That one is close enough to the street that the

driveway will stay where it is and then the space will open up after the roots from
that tree.

Ms. Dwyer - As | was reading your plan, it appeared that the front
face of the garage would be equal to the portion of your house where the porch
is.

Mr. Schymanski - Yes. lt's equal to the back plane of the porch. If | can
draw it on this diagram right here, it's actually up in this area. From the photo,
the way that land goes downhill, it's hard to tell.

Ms. Dwyer - So you have the space in the rear yard.
Mr. Schymanski - There's enough space in both places, yes.
Ms. Dwyer - Mr. Blankinship, if I'm correct, if the garage is behind

the plane of the rear of the house, then it's considered in the backyard.

Mr. Blankinship - Yes ma’am, that’s correct.
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Mr. Schymanski - There were some conditions that were recommended
and I'm agreeable to all those conditions.

Mr. Wright - If you built it in the backyard, you'd have to change
your steps from your deck, wouldn't you.

Mr. Schymanski - Yes.

Mr. Wright - You'd have to tear those down and locate them

somewhere else.
Mr. Schymanski - Yes sir. They would have to be shifted somewhere.

Ms. Harris - Are there anymore detached garages built in the side
yard in your neighborhood?

Mr. Schymanski - Not close by. | haven't surveyed too far outside of
where | live.
Ms. Dwyer - | didn't see any when | drove through. There are

some attached. There's one that's two or three houses away that has a fairly
large detached garage in the rear yard.

Mr. Wright - | don't see a whole lot of difference in attached and
detached as long as there’s ample area to put it and enough space between the
garage and the adjoining property.

Ms. Dwyer - My concern is with it being in that location, it seems to
me that it would crowd the street as | look at the two houses together, that it
would have an impact on the neighboring house. And if it were attached, it
would have to be farther away from the property line, it would have to comply
with the standard side yard setback.

Mr. Schymanski - In this situation, there will be 28 feet between the side
of the garage and the neighbor’s house.

Ms. Dwyer - How far between the side of the garage and your
property line?

Mr. Schymanski - Five feet.

Ms. Harris - What was your reason for not attaching it?

Mr. Schymanski - It's hard to make it flow very well with the house. As

you can tell from the picture, there are two south-facing windows that are both on
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the first floor. We would lose at least one of those two and possibly the other one
if you attach it.

Mr. Wright - You have two windows there that would be a factor,
too. Is that what you're saying?

Ms. Harris - Yes, he is.

Mr. Schymanski - If it was attached, yes. With the plans for a very low
profile garage, there will still be visibility out of these windows.

Ms. Dwyer - it will be a front-loading garage, obviously.

Mr. Schymanski - Yes.

Ms. Dwyer - Most of the cases in which we have allowed side yard

detached buildings have been ones in which the lot is on a corner and perhaps
the house was oriented so that the front door was actually the legal side yard, or
where there was quite a bit of acreage. The last one we had there was a curve in
the road so that even though it was technically the side yard, it appeared to be in
the rear yard. | do have a concern about having a large building toward the front
of the lot in this case. | think it would appear to have a lot of building crowding
the street, which | think is what this ordinance is designed to prevent, to have
these kinds of detached, fairly large dwellings in the rear yards, not up close to
the road giving the impression of almost another house in line with the other
house.

Mr. Wright - This is only a 17-foot-wide garage. It's not a typical
double garage.

Mr. Schymanski - There will be no second floor.

Ms. Dwyer - One and a half?

Mr. Wright - One and a half?

Ms. Dwyer - Right.

Mr. Schymanski - And it will have a very low pitched roof. It's over 50

feet from the street.

Ms. Dwyer - It's the maximum you could build width-wise because
it has to be ten feet away from the house.

Mr. Witte - Would pushing it back affect the stairs to your deck?
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Mr. Wright - Yes, he said that. He'd have to tear them down or
change them and put them back in the back.

Ms. Dwyer - Or build behind the stairs.

Mr. Schymanski - The stairs would need to be reconfigured.

Ms. Dwyer - Any other questions by Board members? Anything
else?

Mr. Schymanski - No, that's it. Thank you.

Ms. Dwyer - Anyone else to speak to the case? No one else. That

closes the case. We'll render our decision at the end of the meeting.

[After the conclusion of the public hearings, the Board discussed the case
and made its decision. This portion of the transcript is included here for
convenience of reference.

Ms. Dwyer - I'm going to make a motion to deny the case. | think
the zoning ordinance was put in place to prevent buildings that have the
appearance of being in line with—well that are in fact in line with the other
houses. As | looked at the site and looked at the surrounding neighborhood and
the houses adjacent to this one, it seemed to me that it would be very much an
overcrowding of the fagade of houses along the roadway. 1 think this is a case in
which the zoning ordinance is right on point, that this size building should be in
the rear yard and not to the side, creating almost the impression of yet another
house along the road. For that reason, | think that it would overcrowd the
buildings along the street; it would impair the character of the district that that
particular zoning ordinance was designed to protect. It would impair the value of
the surrounding properties. For these reasons, | would make the motion to deny.
Also, there are options. This can be easily placed in the rear yard with fairly
minimal intrusion into existing development. That concludes my motion.

Ms. Harris - | second the motion. | really feel that the owner has
other options that conform to code. ‘

Ms. Dwyer - Motion by Ms. Dwyer, second by Ms. Harris. Any
discussion.
Mr. Wright - 'l say this, if you could attach this garage, your

observations may be, but it would still be valid, wouldn't it? | believe so. It would
take up the same space. | can't understand.

Ms. Dwyer - It would be attached to the house so it would be a
different appearance, | think having an attached versus a detached structure, it
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would create a different appearance. It would be slightly farther away from the
property line as well. | think it would be a more cohesive look to have a single
house as opposed to house, space, garage, space, house. It does make a
difference in the aesthetics of the neighborhood. In looking at this space, it
seems to me it would, in fact, impair the district.

Mr. Witte - | also thirk it could be attached to the house with a
three-foot walkway.

Ms. Dwyer - He could do a lot of things, | guess, to attach it.

Mr. Witte - Ruin the aesthetics. | think it would be much better

off, rather than trying to move it back 24 feet or attach it with a passageway.

Ms. Dwyer - If he attached it, it would have to be farther away from
the property line, which is part of the point.

Mr. Witte - Right. How far would that be? What would the
setback have to be from the side yard?

Mr. Blankinship - Ten feet or twelve feet. There is a different
requirement for detached versus attached.

Mr. Wright - What is the detached?

Mr. Blankinship - I’'m looking.

Mr. Wright - it's more, isn't it?

Mr. Blankinship - If it were attached to the dwelling, it would have to be
12 feet.

Ms. Dwyer - From the property line.

Mr. Blankinship -. The sum of the side yards would have to be 30.

Ms. Dwyer - One of the reasons, | think, that there is only a five-

foot requirement between detached dwellings and the property line is because
the code generally requires those structures to be in the rear yard. Because
those structures are typically in the rear yard, you're only required to have that
five-foot setback from the side yard. When we bring it forward so that from the
street it is in line with the house, | think that five-foot separation is insufficient.

Mr. Wright - How far would this one be?
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Ms. Dwyer - Five feet from the property line. Did we decide it was
12, Ben, at a minimum 12?

Mr. Blankinship - Twelve, yes.

Ms. Dwyer - Any more discussion? The motion has been made
and seconded to deny the case. All in favor say aye. Ali opposed say no.

Voting on the motion to deny the case:

Affirmative: Dwyer, Harris 2
Negative: Witte, Wright 2
Absent: Nunnally 1

Ms. Harris - In setting the rules for this meeting, you did mention
that the owners could withdraw the case because this could happen.

Mr. Blankinship - Heard next month.

Mr. Wright - Maybe a lot of times the public doesn’t understand. |
move we defer the case.

Ms. Dwyer - Is there a second to the motion to defer?

Mr. Witte - I'll second.

Ms. Dwyer - Motion has made to defer the case. All in favor say
aye. All opposed say no.

Voting on the motion to defer the case:

Affirmative: Witte, Wright 2
Negative: Dwyer, Harris 2
Absent: Nunnally 1

Ms. Dwyer - Mr. Blankinship, the case stands as denied?

Mr. Blankinship - | guess that’'s the best way to look at it. It's certainly

not approved or deferred.
Mr. Wright - They can come back and file again.
Mr. Blankinship - They'd have to wait a year.
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Ms. Dwyer - Maybe we need to look at that to let the applicant
know. The applicant will need to contact the Planning Office to determine the
procedural outcome of the failure to approve. That's after consulting with the
County Attorney’s Office.

Mr. Wright - It hardly seems fair to me for the applicant not to get
the full Board. It's not their fault that [recording fading in and out with blank
sections]

Based on advice received from the County Attorney’s Office it was determined
the Board denied application UP-006-10, Jason Schymanski’s request for a
conditional use permit pursuant to Section 24-95(i)(4) to build a detached garage
in the side yard at 2444 Crowncrest Drive (Westminster) (Parcel 741-754-1133),
zoned R-3, One-family Residence District (Tuckahoe).

[At this point, the transcript continues with the public hearing on the next
case.]

A-003-10 ROY L. CARTER requests a variance from Section
24-95(c) to allow a dwelling to remain at 3810 Austin Avenue (Timberlake)
(Parcel 800-736-8928 (part)), zoned R-4, One-family Residence District
(Fairfield). The least side yard setback and total side yard setback are not met.
The applicant has 2 feet minimum side yard setback and 9 feet total side yard
setback where the Code requires 7 feet minimum side yard setback and 15 feet
total side yard setback. The applicant is requesting a variance of 5 feet minimum
side yard setback and 6 feet total side yard setback.

Ms. Dwyer - Is there anyone else here to speak to this case?
Please raise your right hand to be sworn.

Mr. Blankinship - Do you swear the testimony you're about to give is
the truth and nothing but the truth so help you God?

Mr. Robert Carter - | do.

Mr. Roy Carter - | do.

Ms. Dwyer - Please state your name and your case.
Mr. Robert Carter - Robert Carter.

Mr. Roy Carter - Roy Carter. C-a-r-t-e-r. We're brothers.
Ms. Dwyer - | need you tell us what you're here for.
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Mr. Roy Carter - Tell what we're here for. His hearing is terrible.

Mr. Robert Carter - The room on the side of the existing house is too
close to the side line. To make the lot next to it a buildable lot it was said that
that room would have to be removed to meet the side setbacks. | did a drawing
that's in the pack just to kind of give an idea of what | had in mind. On the
drawing | did, there are several scenarios like a two-story, a rancher, Cape Cod
that could go on that lot. Since | did this drawing, | think Roy and | had decided
that a rancher is no good and a two-story is no good. We want the best possible
aesthetics for the neighborhood. | don’'t want to sell the lot and have a contractor
come in and build something that’s just out of whack for the block. | think we're
going to put in the deed that a Cape Cod has to be built. There’s a Cape Cod on
either side of this lot. The two-story and the rancher, disregard. We're going with
the Cape Cod.

What | did is | was showing how on the vacant lot the new dwelling could be
shifted to the left. It can be shifted 11 feet; it can be shifted 12 feet; it can be
shifted 13 feet. | just put 11 in there because it worked out for 30 by 30, which is
a nice number. The room in question was an office and it's paneled with eight-
inch-wide tongue and groove boards all the way around the wall, ceiling crown
molding, and hardwood floors. It's a very, very expensive room. It's not just
sheetrock with carpet. The ceiling is done with this paneling and all the walls are
done with individual boards, not four by eight sheets. It's a very expensive room
and | just hate to see that much equity of the old house just thrown in the
dumpster.

The house to the left of this new house, his side yard setback is ten feet. The
new one would be seven feet. So that puts 17 feet on the left side. On the right
side, if we left the room, we have the 2 feet, plus 11, which is 13. But it could be
14, could be 15, could be 16. That 30 feet could go to be 25 feet, which 25 by 25
is 625, and a story and a half, that would be almost a thousand square feet,
which is just perfect for that block. Those 11 feet could be varied to get the
aesthetics, to keep the distances really almost equal all the way down the block.

We have received to prices to have that removed. When you remove it, then
you have to put new siding back up over the part that you remove. They gave
$3,000 to $5,000 to pull it down and put up new siding where they pulled the oid
one off. | don’t know if you remember us from January, but the unemployment
situation is still the same. Three to five thousand when you’re not working is a lot
more than when you are working. Plus you lose the equity in the house by
tearing off this nice room. Like | said, again, it's not just sheetrock and carpet. It's
a lot of expense to put up and a lot of labor cost. Again, those 11 feet can be
moved. We can all the way up to 16 feet, if you want to, if that would make the
Board happy.
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Mr. Wright - You mean you would put a condition in this, if this
were granted, that the house that's on the other lot would have to be set back
that far from the sideline? Is that what you're saying?

Mr. Robert Carter - | didn't hear. I'm sorry.

Mr. Wright - What I'm saying is, what assurance—you're saying
you could have 11 feet. What assurance do we have that you would have that?

Mr. Robert Carter - The 11 or 12 feet? You tell me what you want and I'll
put in the deed.

Mr. Wright - That's what I'm saying.

Mr. Robert Carter - I'll put it in the deed. We're going to put some things
in the deed so this—we’ve had two builders come and look at it. One of them
asked what the setback was. | told him that the setback is going to be the same
as the house on either side. We're not going to let somebody come in and put
the house six feet back or seven feet up. We’re going to have them put it in line.
I've built houses, I've renovated houses. You can put things in the deed that
they have to go by. We're going to put the Cape Cod, we would put this side
line, and we're going to put the house has to be in line with the house on either
side. Again, we want what's best for the block. My brother, hopefully, is going to
stay there. | wouldn’t want to put something next to his house that's going to
take value away. We want the best possible fit for the block, plus we know the
neighbors also.

Ms. Harris - Mr. Carter, what are the dimensions of this extra room
that you have attached, your office? What are the dimensions?

Mr. Roy Carter - Pretty close to 8 by 14.

Mr. Robert Carter - Again, those 11 feet can be changed if you want
more.

Mr. Roy Carter - It's actually 11 feet by—

Mr. Robert Carter - Right now, the way | have it drawn, it would put 13

feet between, which is very close—wouldn't Zoning approve seven on each
side?

Mr. Roy Carter - Seven is the minimum.
Mr. Robert Carter - Seven minimum. Zoning would approve 14 and |

have 13 there now. | can make that 11 or 12 just as easy and have the 14 feet,
or leave it at 11. | just picked 11 because 30 by 30 was just a pretty number for
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the house. That would give 1350 square feet for the Cape Cod. Again, all of that
is right in line with the neighborhood, which is what we're going to put in. No
matter how it goes, we're going to put in the deed the best possible aesthetics for
that lot.

Ms. Harris - My question is are we dealing with that lot or are we
dealing with the part of your house that will be in the set back area? | thought
that we approved the variance for the lot the iast time we were together. Now in
making a decision about your house, you're going to try to put a restriction on the
lot next to it?

Mr. Blankinship - Yes ma'am. When the variance was granted last
month for the lot to the left, the one that’s labeled “New Lot” on this drawing, a
condition was included in that that the structure on this lot—what's labeled
"Carter House” on the drawing—had to be brought into compliance before they
could get a building permit or convey the new lot. There are possible ways to
bring it into compliance. One is to tear the room off the house; another was to
get an additional variance on that lot. That's why they're back today. If you don't
grant the variance, they’ll have to tear that room off. If you do grant an additional
variance, then they can sell the lot that was approved last month without tearing
the addition off this one.

Ms. Harris - Yes, | understand that. If we do approve this variance
and require that they build this new house on the new lot, we will be connecting
our—in other words, | wonder why we did not deal with the structure of the house
at our last meeting with them. In view of the way you explained it, there is a
definite connection. | see the connection. It seems like we're going to have to
backtrack a little bit, and see their plans, and be sure that they have at least 11
feet or more between the yards.

Mr. Blankinship - It would have been better to dispose of both cases
last month, but they hadn’t applied for this variance last month.

Mr. Robert Carter - | was thinking that by putting in the variance that the
new house can't be built any closer than 11 feet or 12 feet to that line, we would
have the aesthetics of it being just right. Plus, we wouldn’'t have to lose that
expensive room. Plus we wouldn’'t have to pay the $3,000 to $5,000 to pull it
down.

Ms. Dwyer - I’'m not sure since this case deals with one lot that we
can impose an obligation for another parcel of property that's not part of what’s
before us today.

Mr. Wright - We did last time.

Ms. Dwyer - Well, last time we gave the variance for this.
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Mr. Wright - Yes, but we said we had to bring—

Ms. Dwyer - I'm not sure we had the right to do that either, but.
And | voted against it.

Mr. Wright - You have the same owner.

Ms. Dwyer - Yes you do. That's part of the issue.

Mr. Wright - You have the same owner, and he’s before the

Board, and he’s agreeable to it. | don’t see why we couldn’t do it.

Ms. Dwyer - If the neighbor next door—on our plat its labeled
Parcel C, which was the parcel for which the variance was granted in January. If
that person puts up a fence—

Mr. Robert Carter - | don't know what she's asking. | can't hear her.

Ms. Dwyer - If that person puts up a fence, then there would be
literally two feet between the fence and your house on Parcel B. Is that correct?
Mr. Robert Carter - If somebody put up a fence? You mean—

Ms. Dwyer - If there were a fence put between the two houses,

you would only have two feet between the fence and the house. Is that correct?
| know what you're saying, that from the street, if you look at it, if you add a little
extra space on the house next door it'll look better. But not if they put a fence or
any kind of plantings. In that case, you would only have two feet between the
wall of the house and a fence, if one were put up next door, which they would be
entitled to do.

Mr. Robert Carter - | don't know if we can put too many restrictions in the
deed. | can say what's there now. They just do the backyard, which would be
away from the room. Up front, everybody so far has kept the front open. If they
put up a fence in the backyard, it would not be anywhere near the room. That's
what’s been done.

Ms. Dwyer - In our packet of information it says that because the
house is so close to the property line, you'd have to tear down that exterior wall,
and get rid of the window, and put some kind of fire-rated wall there. Did you
know about that?

Mr. Robert Carter - If you removed the room you mean?

Ms. Dwyer - No, no, no. To keep the room. The way | read this.
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Mr. Blankinship - Yes, that's correct. If there is a building within two feet
of the property line, you'd have to be fire rated.

Ms. Dwyer - As | read this, that means the County would require
you to take away the window and replace the wall with new materials that would
be fire safe.

Mr. Roy Carter - It would be something like HardiPlank or brick that
would have to go on that outside wall.

Mr. Blankinship - There are Building Code requirements that if a
building—any building, whether it's a shed, or a garage, or house—is within five
feet of the property line, it has to have fire-rated materials so that if the building
catches fire, it doesn't cause that fire to spread to the neighbors. Up to this point,
that property line has been treated as if it were not there. Now that that property
line is there, if the room is going to stay there, you're going to have to make
changes to it to bring it into compliance with the Fire Code.

Mr. Wright - Did you read condition number two? That's what
we're talking about. |If we approve this, | just want to make sure you understand
condition number two.

Mr. Robert Carter - | don’t know where it is.
Mr. Wright - Number two.
Ms. Dwyer - It doesn't say exactly what that means, but in our

report it tells you what that means, which means the window would have to be
taken out.

Mr. Wright - When it says meet Building Code requirements—

Mr. Robert Carter - Are you talking about cinderblock?

Mr. Blankinship - Not necessarily.

Mr. Wright - That's what we were trying to explain here. Maybe

Mr. Blankinship could go into it in more detail. | wouldn't know what that was
unless | looked at the Building Code.

Mr. Robert Carter - Fire rated.

Mr. Roy Carter - You can use HardiPlank siding.
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Mr. Robert Carter - Oh, okay. That's good. That would be good. We
would just remove the aluminum and put the HardiPlank up. That would be very
easy.

Mr. Wright - Does the window have to go?

Mr. Blankinship - It said so in the report. | presume that's accurate.
That's a Building Code requirement.

Mr. Robert Carter - Just remove a window and do the HardiPlank?

Mr. Blankinship - Building Inspections would explain all that.

Mr. Robert Carter - Yes, that would be very easy.

Ms. Dwyer - | just wanted to make you aware that something
would be required.

Mr. Blankinship - And that's something this Board has no control over.
Mr. Robert Carter - Right, right. That sounds a whole lot better than
tearing—I mean to do the outside.

Mr. Roy Carter - Are you saying within five feet?

Mr. Blankinship - Yes. Any building within five feet of the property line.
Mr. Roy Carter - Right, right. Well, the building is going to be—

Mr. Robert Carter - Even though the house is slid over—

Mr. Blankinship - The property line.

Mr. Roy Carter - Oh, the property line. It's not the actual dwelling.
Okay, okay. We didn't know that. That's fine.

Mr. Wright - That's a code. We have no control over that.

Mr. Robert Carter - Thank you for telling me. That’s very simple to do.
You had me shaking here for a minute.

Ms. Dwyer - Again, we're not the Building Inspections Department.
Mr. Robert Carter - Yes ma’am, yes ma’am. | believe you.

Ms. Dwyer - Okay, well.
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Mr. Gidley - [Off microphone; inaudible.]

Mr. Roy Carter - All the way up to the gable, Paul?

Mr. Robert Carter - That's fine.

Ms. Dwyer - Any other questions by Board members?

Mr. Robert Carter - No matter how it goes, we thank you for the decision

in January. It meant more to us than you know.

Ms. Harris - Let me ask this question. The plan that the Carter's
submitted to us does not need to be a condition, it just becomes a part of the
presentation? Are they obligated to leave 11 feet, according to this plan?

Mr. Blankinship - Let me read the condition that—

Mr. Wright - We would have to put a new condition in to cover
that, Ms. Harris. If we were going to go with that, we would have to put in a new
condition that we require the house on Lot 4 to be 11—or whatever it is—12 feet
from the sideline and you would have to define which sideline we're talking
about.

Ms. Harris - Mr. Carter, are you aware that we're speaking of what
you submitted to us. Which side will you have the 11 feet?

Mr. Robert Carter - East?

Mr. Blankinship - It's south.

Ms. Dwyer - South?

Mr. Blankinship - We can work all that out.

Mr. Robert Carter - You can put the wording in, whether it's north, south,

east, or west.

Mr. Wright - Or we could say the sideline which is adjacent to
house on Lot 3.

Mr. Robert Carter - Yes.

Ms. Harris - You would have no objections to our adding this as a
condition, that you must construct the new house so many feet from your house.
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Mr. Robert Carter - Yes ma’'am. It'll be in the deed to the builder that
builds there, yes. We're going to put more in the deed than just that. We're
going to put the kind of house, where it's going to be sitting, etcetera, etcetera.

Ms. Harris - But you have no objections to our making this a
condition.

Mr. Robert Carter - Yes, 11 feet or 12 feet.

Mr. Wright - Whatever, yes.

Mr. Robert Carter - That's fine.

Ms. Dwyer - This is a variance, so we can impose the conditions

without prior agreement. Any other questions by Board members? Anything
else you'd like to add?

Mr. Robert Carter - Thank you.
Mr. Roy Carter - Thanks very much.
Ms. Dwyer - That will close the case.

[After the conclusion of the public hearings, the Board discussed the case
and made its decision. This portion of the transcript is included here for
convenience of reference.]

Ms. Dwyer - Do | have a motion on the case?
Ms. Harris - | move that we approve this variance, adding

condition #3 that the new construction on vacant lot #4 that is adjacent to the
Carter home be constructed at least 11 feet from that dwelling.

Mr. Wright - Eleven feet from the side line.

Ms. Harris - From the side line of that dwelling.

Mr. Wright - And we get two more feet so it will be 13 feet.

Ms. Harris - | think if we deny this variance, we would be

unreasonably restricting the use of the Carter home in this particular case. Also,
when we look at the exception standards, | understand that these lots that were
set up during that time were 50-foot lots. The 48-foot lot occurred because of
granting two feet to the adjacent lot, which we sometimes encourage. We
sometimes ask parties if they will give some of their footage to other parcels. |
don’t know how this happened, but it did happen. Since the owner, Mr. Carter,
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owns both his home and Lot 4, | think that this can be rectified with the
construction maintaining that distance, the side line difference.

Ms. Dwyer - Is there a second.
Mr. Witte - I'll second it.
Ms. Dwyer - Motion by Ms. Harris, seconded by Mr. Witte to

approve the case. Any discussion? | have a concern about whether this case
passes muster under Cochran. | think the applicant has the reasonable use of
the house and the property without the additional room. So a variance is not
required under the Cochran case. | also have a concern as a legal matter as to
whether this is a self-created hardship, therefore, because the applicant had a
parcel of property that satisfied all of the zoning requirements and then chose to
divide it into two, neither of which complies. Any more discussion?

All right. Motion by Ms. Harris, seconded by Mr. Witte. All in favor say aye. All
opposed say no. The ayes have it; the motion passes.

After an advertised public hearing and on a motion by Ms. Harris, seconded by
Mr. Witte, the Board approved application A -003-10, Roy L Carter’s request for
a variance from Section 24-95(c) to aliow a dwelling to remain at 3810 Austin
Avenue (Timberlake) (Parcel 800-736-8928 (part)), zoned R-4, One-family
Residence District (Fairfield). The least side yard setback and total side yard
setback are not met. The Board granted the variance subject to the following
conditions:

1. This variance applies only to the minimum and total side yard setback
requirements for the existing dwelling only. All other applicable regulations of the
County Code shall remain in force. Any additional improvements shall comply
with the applicable regulations of the County Code. Any substantial changes or
additions to the design or location of the improvements may require a new
variance. :

2. Prior to the conveyance of Lot 4 or the issuance of a building permit for that
lot, whichever comes first, the applicant shall ensure the southernmost wall of
the existing dwelling meets Building Code requirements for fire safety.

3. [ADDED] At the time of the conveyance of Lot 4, the applicant shall record a
restriction on the deed to that lot prohibiting the construction of a dwelling within
11 feet of the common lot line with Lot 3.

Affirmative: ‘ Harris, Witte, Wright 3
Negative: Dwyer 1
Absent: Nunnally 1
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[At this point, the transcript continues with the public hearing on the next
case.

A-004-10 KAREN M. WHITE requests a variance from Section
24-94 to build a one-family dwelling at 502 Wilmer Avenue (Chamberlayne
Estates) (Parcel 790-746-5807 (part)), zoned R-4, One-family Residence District
(Fairfield). The lot width requirement is not met. The applicant has 53 feet lot
width, where the Code requires 65 feet lot width. The applicant is requesting a
variance of 12 feet lot width.

Ms. White - Hi. My name is Karen White.

Ms. Dwyer - Wait just a minute. Is there anyone else here to
speak to this case? Please stand and raise your right hand to be sworn.

Mr. Blankinship - Do you swear the testimony you're about to give is
the truth and nothing but the truth so help you God?

Ms. White - | also have some pictures. Can | pass those—

Ms. Dwyer - Hand those to Mr. Blankinship.

Ms. White - The house is in the area. I'm here today—

Ms. Dwyer - Your name?

Ms. White - Karen White. My last name is spelled W-h-i-t-e.

There are two lots, Lot 8 and Lot 9. They were originally purchased in 1956
when my father purchased them as two separate lots. | have two separate
deeds. I'm seeking a variance to sell the lot so a person could build a one-story
family dwelling at 502 Wilmer Avenue, which is the vacant lot. It currently does
not meet the lot standards of 65 feet width. So I'm seeking a variance. | have 53
feet and I'm requesting a variance of 12 feet in width. It does meet the exception
standards of 6,000 square feet and current standards of 8,000 square feet. The
lot is currently 8,300 square feet. In doing this, the home on Lot 9 does not meet
the setback requirements. It did when it was built at the time. So to address this,
I'm proposing to relocate the property line between the two lots seven feet to the
west, resulting in Lot 9 having a 67-foot lot width and Lot 8 having a 53-foot
width.

Ms. Dwyer - May | just ask you a question for confirmation here.
The current exception standard for lot width for these lots is 50 feet. That's the
exception standard. The problem is that once you start monkeying around with
the property line—we had this in the last case in January. Once you change the
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property line, then it's no longer eligible for the exception standard of 50 feet; it
has to meet the current standard of 65. But if we didn't have to move the
property line, these lots would conform in terms of lot width requirements.

Ms. White - Right. | just noticed—I was reading the information
that | was supplied by Planning—that there are also two lots in the neighborhood
that are 50 feet in width.

Ms. Harris - But those lots came under the exception standards,
right? When you decide to move your lines, you then have to go by the current
code.

Ms. White - Now is there any way that | could get around moving
without adjusting the property lines to make them conform to the code?

Mr. Blankinship - The problem is that the dwelling is built right at the
property line. If you leave the property line there, it's going to create more
problems than moving it.

Ms. White - Okay. In addition to that, the shed on Lot 9 would be
demolished, be taken down.

Ms. Dwyer - Thank you. Any questions by Board members of Ms.
White?

Mr. Wright - These lots have been carried on our records as

separate lots since the beginning in 19567

Ms. White - Yes sir. And | also have the deeds today. | have two
separate deeds.

Mr. Wright - The problem is when you built the house on Lot 9,
that really created a problem. Can you move it?

Ms. White - No sir.

Mr. Wright - Get a giant crane and pick it up?

Ms. White - It would take that, wouldn'’t it. It can be done, but it

would be more trouble than it would worth, | think. The reason why | do want to
sell the lot—let me just interject this, if | could. My mother has lived in the home;
my father's deceased. She’s living in the home but she’s in very bad health. In
order to help with her ongoing healthcare—she’s in long-term care right now—I
thought maybe if we could sell that lot, it would kind of help her financially. From
my benefit, it's not going to benefit me. | would prefer maybe to keep the lots as
they are, but for her, it would help her. That's why I'm here today.
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Ms. Harris - Let me ask a question. Are you finding that if this
variance were granted that it would not be a substantial detriment to adjacent
properties?

Ms. White - I don't think it would, no ma’am. If | sold the lotto a
builder, | would make certain that the home that he proposed to build would be
right in line with what'’s in that neighborhood.

Mr. Witte - Are you aware that with your proposed property line,
the concrete driveway still encroaches on the other property?

Ms. White - No sir, | wasn't.

Mr. Witte - It shows on the plat. It appears to be two or three

feet that it encroaches.

Ms. White - So that would have to come up as well. Okay. |
wasn't aware of that, but thank you.

Ms. Dwyer - Any other questions by Board members? Do we
have another speaker? Please come forward. If you would state your name,
please.

Ms. Paterson - My name is Pasha Paterson. That's P-a-t-e-r-s-o-n.
I'm the owner and resident at 503 Wilmer Avenue, which is the house directly
across the street. We have no objection, of course, to Ms. White doing with her
property what she wishes and | don't object to the building plans. | also had the
opportunity walking around the neighborhood to speak to the resident at 506,
who is also looking at the lot. She said that it seems to be no issue with the
neighborhood. There are several lots in the same area that are very narrow and
have houses on them. Some of them are old and some of them seem to be more
recent, but still on lots of about the same size. As Ms. White said, as long as the
house that's eventually built there fits in line with the neighborhood, there’s
certainly no objection from our side as a resident.

My one concern in this plan is that—this street is wide enough for street parking.
It's not marked in any way, but people park on the street as well as in driveways.
My one concern is that with a narrow lot, there wouldn’'t be very much room to
put a parked car in front. But there's certainly sufficient room to fit back from the
street to have a driveway and possibly a garage on the eventual house. If there
was a way to possibly add a condition that the house at least be back and have
ample driveway space for at least one car to release the burden on the street
parking in that area. My one concern is that the street parking in that area would
become too congested if there's not a driveway or a driveway and garage on the

March 25, 2010 33 Board of Zoning Appeals



1503
1504
1505
1506
1507
1508
1509
1510
1511
1512
1513
1514
1515
1516
1517
1518
1519
1520
1521
1522
1523
1524
1525
1526
1527
1528
1529
1530
1531
1532
1533
1534
1535
1536
1537
1538
1539
1540
1541
1542
1543
1544
1545
1546
1547
1548

eventual house. If there’s a way to add a condition for the eventual builder, that
would be appreciated.

Mr. Blankinship - That is a requirement of the code. They have to be
set back 35 feet and they have to provide one off-street parking space.

Mr. Wright - That’s already in the law.

Ms. Dwyer - Thank you, Ms. Paterson. Any questions of Ms.
Paterson?

Ms. Harris - I just want to point out to Ms. Paterson that the

reason those houses are already built is because they did conform to the
exception standard. They didn’t have to come to us for a variance because they
were in accord with the ordinance for the County of Henrico.

Mr. Wright - The only problem we have here is they changed the
property line.

Ms. Dwyer - All right. Any other questions? Anything else you'd
like to say, Ms. White?

Ms. White - Thank you very much.

Ms. Dwyer - That will close the case. The Board will take a five-

minute break.

FIVE-MINUTE BREAK

BOARD RETURNS FROM FIVE MINUTE BREAK

Ms. Dwyer - We'll consider the cases from the beginning

[After the conclusion of the public hearings, the Board discussed the case
and made its decision. This portion of the transcript is included here for
convenience of reference.]

Ms. Dwyer - All right. Next case, A-004-10, request for a variance
to build a one-family dwelling on Wilmer Avenue. Is there a motion on the case?

Ms. Harris - I'm going to move that we approve this case. This
case is causing me a lot of concern, probably the reason why | asked for a
recess. | see our setting a precedence for lots all across the County like this.
However, in view of the fact that they did have complying lots during the
exception standard years, | feel that the appearance of the neighborhood would
not be adversely affected and it should not have any immediate adverse effect
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on the adjacent property. This is a vacant lot that would not otherwise be
buildable. So my motion is to approve this variance.

Ms. Dwyer - Is there a second to the motion?

Mr. Wright - Second.

Ms. Dwyer - Motion by Ms. Harris, seconded by Mr. Wright. Any
discussion?

Mr. Witte - Yes. I'd like to add in that the existing driveway

encroaching across the proposed property line be removed so that it's not
encroaching. And also the shed or outbuildings that are going to adversely
adverse the property line be removed also.

Mr. Wright - | thought one of those was in the present conditions;
maybe I'm wrong.

Mr. Blankinship - I'm sorry. | was conferring with other staff.

Mr. Wright - About moving the shed.

Mr. Blankinship - Oh, the shed. Yes, she did state that the shed would
be removed.

Mr. Wright - Yes, but we don’t have it in a condition.

Ms. Dwyer - It's not a condition.

Mr. Blankinship - Do you want to require that the driveway be taken off,

because there are other ways that property owners can work that out among
themselves.

Mr. Witte - A private easement could be included with the—

Mr. Wright - Well, if the new owner puts a driveway in, they might
use that part of that driveway.

Mr. Blankinship - Does it affect the granting of the variance? If it does,
then let's put a condition in.

Mr. Witte - U'll retract that. But | still think the outbuildings need to
be removed.

Mr. Blankinship - Condition 37
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Mr. Witte - Condition 3, yes sir.

Ms. Dwyer - Ms. Harris, do you agree to that?

Ms. Harris - | agree.

Ms. Dwyer - The motion, then, is amended to include condition #3,

which requires removal of the shed. Any more discussion? | think what makes
this case unique is the fact that both lots that are created meet the current
standards for lot width. There’s a significant difference in this case as opposed
to many of the cases that we do see. | think it's exceptionally narrow. That
reason for the variance applies, as well as the fact that it would alleviate a clearly
demonstrable hardship in this case, the hardship being that the case, in fact, has
the required lot width. The only reason that it's an issue is because the property
owner is adjusting a property line to account of an existing dwelling. | think this is
precisely the kind of case where a variance is in order.

Any more discussion? All right. A motion to approve the case has been made.
All in favor say aye. All opposed say no. The ayes have it; the motion passes.

After an advertised public hearing and on a motion by Ms. Harris, seconded by
Mr. Wright, the Board approved application A-004-10, Karen M. White’'s
request for a variance from Section 24-94 to build a one-family dwelling at 502
Wilmer Avenue (Chamberlayne Estates) (Parcel 790-746-5807 (part)), zoned R-
4, One-family Residence District (Fairfield). The Board granted the variance
subject to the following conditions:

1. This variance applies only to the lot width requirement for one dwelling only.
All other applicable regulations of the County Code shall remain in force.

2. The dwelling shall not exceed one and one-half stories in height.
3. [ADDED] A certificate of occupancy for the proposed dwelling shall not be

approved until and unless the accessory building straddling the relocated
property line has been removed.

Affirmative: Dwyer, Harris, Witte, Wright 4
Negative: 0
Absent: Nunnally 1

[At this point, the transcript continues with the rest of the Board meeting.]

Ms. Dwyer - Let's look at the minutes. Any amendments,
corrections to the February minutes?

March 25, 2010 36 Board of Zoning Appeals

|

‘j



1641
1642
1643
1644
1645
1646
1647
1648
1649
1650
1651
1652
1653
1654
1655
1656
1657
1658
1659
1660
1661
1662
1663
1664
1665
1666
1667
1668
1669
1670
1671
1672
1673
1674
1675
1676
1677
1678
1679
1680
1681
1682
1683
1684
1685
1686

Ms. Harris - | move that the minutes be approved as presented.
Mr. Wright - I'll second.
Ms. Dwyer - Motion by Ms. Harris, seconded by Mr. Wright to

approve the minutes. All in favor say aye. All opposed say no. The ayes have it;
the motion passes.

On a motion by Ms. Harris seconded by Mr. Wright, the Board approved as
presented the Minutes of the February 25, 2010, Henrico County Board of
Zoning Appeals meeting.

Affirmative: Dwyer, Harris, Witte, Wright 4
Negative: 0
Absent: Nunnally 1

Ms. Dwyer - Any new business?

Mr. Blankinship - I'll just point out, Madam Chairman, that | gave each

of you this morning a copy of the Variance and Conditional Use Permit Criteria
that we worked on last month in the work session.

Ms. Dwyer - Thank you.

Mr. Blankinship - | appreciate the time everyone invested in that.

Ms. Dwyer - | noticed that we'll have a chance to look at it and give
any feedback.

Mr. Wright - Already used it.

Ms. Dwyer - Please give Ben a call if you have any other

comments to make. | thought it was a very fruitful meeting and I'm glad we were
able to do that. We should probably do that once a year to just talk about issues
that come up.

Motion to adjourn.

Mr. Witte - You got it.
Ms. Harris - Second.
Ms. Dwyer - Motion by Mr. Witte, seconded by Ms. Harris. All in

favor of the motion, please rise.
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There being no further business, the Board adjourned until the April 22, 2010
meeting at 9 a.m.

-

Elizabeth G. Dwyer
Chairman

Benjamin Blakins
Secretary
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