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MINUTES OF THE REGULAR MEETING OF THE BOARD OF ZONING
APPEALS OF HENRICO COUNTY, HELD IN THE COUNTY
ADMINISTRATION BUILDING IN THE GOVERNMENT CENTER AT PARHAM
AND HUNGARY SPRING ROADS, ON THURSDAY MARCH 22, 2018 AT 9:00
A.M., NOTICE HAVING BEEN PUBLISHED IN THE RICHMOND TIMES-
DISPATCH MARCH 5, 2018 AND MARCH 12, 2018.

Members Present: William M. Mackey, Jr., Chair
Helen E. Harris, Vice Chair
Gentry Bell
Terone B. Green
James W. Reid

Also Present: Jean M. Moore, Assistant Director of planning
Benjamin Blankinship, Secretary
Paul M. Gidley, County Planner
R. Miguel Madrigal, County Planner
Kuronda Powell, Account Clerk

Mr. Mackey - Good morning and welcome to the March 22, 2018
meeting of the Henrico County Board of Zoning Appeals. Al who are able, will
you please stand and join us in the Pledge of Allegiance.

Thank you. Now ['ll ask Mr. Ben Blankinship, our Board secretary, if he will read
the rules for today’s meeting.

Mr. Blankinship - Good morning, Mr. Chair, ladies and gentlemen,
members of the Board, ladies and gentleman, the rules for this meeting are as
follows: Acting as secretary, | will announce each case. At that time, we will ask
everyone who intends to speak to that case to stand and be sworn in. Then a
member of the staff will present an overview of the case. Then the applicant will
present their case to the Board. After the applicant has spoken, anyone else who
wishes to speak to that case will be given an opportunity. We usually call for the
support first and then the opposition. After everyone has had a chance to speak,
the applicant, and only the applicant, will have an opportunity for rebuttal.

After the Board has heard all the evidence on each case, they will open the
public hearing on the next case. At the end of the meeting, they’ll go back
through the agenda, discuss each case, and then make the decision on each
case at that time. If you wish to hear their decision on a specific case, you can
either stay until the end of the meeting, or you can check the Planning
Department website—we usually get it updated within an hour of when the
meeting ends—or you can call the Planning Department this afternoon.
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This meeting is being recorded, so we'll ask everyone who speaks to speak
directly into the microphone on the podium. State you name, and please spell
your last name just to make sure we get it correct in the record.

Finally, Mr. Chair, we do have one withdrawal this morning. This came by email
last night at 7:30. It is the first case on the agenda, CUP2018-00004, Douglas
Christopherson.

CUP2018-00004 DOUGLAS CHRISTOPHERSON requests a
conditional use permit pursuant to Section 24-12(e) of the County Code to allow
a noncommercial kennel at 3016 Overton Road (PINEHURST GARDENS)
(Parcel 775-747-2027) zoned One-Family Residence District (R-4) (Brookland).

Mr. Blankinship - This case has been withdrawn, so it will not be heard
this morning.

Mr. Mackey - Thank you, Mr. Blankinship. May we call our first
case?

Mr. Blankinship - The first case is CUP2018-00005, Robert C. And

Brenda C. Brown.

CUP2018-00005 ROGER C. AND BRENDA C. BROWN request a
conditional use permit pursuant to Section 24-95(i)(4) of the County Code to build
an accessory structure at 9001 Lydell Drive (Parcel 778-757-7278) zoned One-
Family Residence District (R-2) (Fairfield).

Mr. Blankinship - Would everyone who intends to speak to this case
please stand and be sworn in. Raise your right hands, please. Do you swear the
testimony you're about to give is the truth, the whole truth, and nothing but the
truth so help you God? Thank you. Mr. Madrigal?

Mr. Madrigal - Mr. Secretary, Mr. Chair, members of the Board, good
morning.

Before you is a request to build a detached garage in the front yard of a corner
lot. The subject property is located at the northeast corner of Lydell Drive and
Parham Road. The lot is a residual acreage parcel not part of the North Run Hill
subdivision, which was established in the late 1950s and 1960s. The lot is
improved with a one-story, 3,700-square-foot residence with a finished walk-out
basement and an attached carport. The home was built in 1968. Access to the
property is by way of an asphalt driveway off of Lydell Drive, and that is visible
right here.

Although the lot fronts on Parham Road, the home is oriented towards Lydell
Drive and is consistent with the homes to the north of it. Consequently, the home
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has a 45-foot front setback from Lydell, and a 10-foot setback from the northern
property line, which is technically the lot's rear lot line.

The property owners acquired the lot in 1998 and now wish to construct a farge,
detached three-car garage made of steel on the property. The proposed building
will be placed to the rear of the residence and ten feet distant from the existing
carport in what is the lot's front yard. This is the proposed structure. The
proposed garage will be oriented towards Lydell and will capitalize on the existing
driveway for vehicular access. The building will measure 24 feet deep by 36 to 40
feet wide and will be approximately 10 feet in height as measured to the midpoint
of the sloped roof. The steel building will be painted a tan color and will have a
black roof.

The property is zoned R-2, and is designed SR-2 on the 2026 Land Use Plan. A
one-family residence is a principally permitted use in the R-2 District and is
consistent with the land use designation. Although the proposed garage is an
accessory use that is customary and incidental to a one-family dwelling, it is
required to be placed in the rear yard. In this case, it will be technically located in
the front yard, which requires the approval of a conditional use permit.

The applicant’s have a one-story brick rancher with a walk-out basement off the
rear of the home. It has an attached carport at the southern end of the home.
This layout is consistent with most of the homes along Lydell Drive, which have
either open parking or carport parking integrated into the design of the home.
There is only one example of a detached garage along this block face. In that
example, the garage is located in the rear yard and is of typical wood frame
construction. You can see the garage in the back here. The front facade is
finished with brick and remaining facades are improved with vinyl siding
consistent with the finished architecture of surrounding homes.

The proposed steel building will be inconsistent with respect to scale, location,
and finished materials as compared to the subject home and the rest of the
neighborhood. The installation of a large, metal building could detrimentally
impact nearby property, diminish the architectural character of the neighborhood,
and establish a negative precedent. Furthermore, it appears that the proposed
location for the garage conflicts with an existing drainage easement running
along the rear of the home, and that's visible right here.

In conclusion, the applicant’s property is not officially part of the subdivision, but it
is a part of the neighborhood. Its prominent location makes it a highly visible
example and entrance feature to the community. Although the lot fronts on
Parham, the home is oriented toward Lydell, which is technically a side street.
The proposed garage will be located in the front yard in full view of two public
and highly traveled streets impacting the streetscape. The proposed garage is
out of scale and architectural context with the existing home and the
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neighborhood. And the finished materials are inconsistent with the
neighborhood’s established character.

As presented, the proposed garage poses a detrimental impact to nearby
property, neighborhood character, and if approved could establish a negative
precedent. Based on the facts of the case, staff recommends denial. Although if
the applicant were to change his proposal to a 24-by-24-foot typical wood frame
structure with brick on the street-facing facades, staff could support the request.

This essentially concludes my presentation. As a side note, staff has received
two phone calls in opposition to the applicant’s request. I'll be happy to answer
any questions you may have.

Mr. Mackey - All right, thank you. Are there any questions from the
Board for staff or Mr. Madrigal? Thank you, sir. Can we hear from the applicant?
Mr. Brown - Good morning, Mr. Chair. In this proposal—

Mr. Mackey - For the record, can we get you to state and spell your
name?

Mr. Brown - Yes. Roger Brown, B-r-o-w-n, along with Brenda
Brown.

Mr. Mackey - Okay. All right, thank you, sir.

Mr. Brown - The construction of this three-car garage, even

though it says metal, the design would be so similar to vinyl that you probably
couldn'’t tell the difference. When | spoke to the builder, he has a product that
looks very similar to vinyl. The only part that would be obvious is the tin roof.

Mr. Mackey - Did you bring any pictures or anything of what it would
look like?

Mr. Brown - Not at this time.

Mr. Mackey - All right. Did anyone from the Board have any
questions for Mr. Brown?

Mr. Bell - Did you read the conditions of the report?

Mr. Brown - Yes sir.

Mr. Bell - Were you familiar with what Mr. Madrigal said about if

you were to match it to the existing brick of your house and make it look more
like your house, in essence, as the other garage down the street does, and
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reduce it in size that we might be able to discuss whether we can approve that or
not.

Mr. Brown - Okay. Could | bring a proposal back maybe not with
brick because of the cost? My home has vinyt siding on the A section

Mr. Bell - Our condition, as far as I'm concerned now, would be
the condition that’s already been proposed.

Mr. Brown - I’'m sorry. Repeat that again?

Mr. Bell - | would say that you would have to stick with our
condition that we've already proposed, which is condition #4 of the report.

Mr. Brown - Which is all brick?

Mr. Bell - Well it doesn't say that.

Mr. Brown - Okay.

Mr. Bell - We would discuss it, Planning would, if you could
stick to this.

Mr. Brown - Okay. I'll go back and review it and see what the

contractor could do for me.

Ms. Harris - Mr. Brown, you said you could reduce it? Condition #3
says that the size should be no greater than 24 feet by 24 feet. Do you think you
could reduce it to that size? | know you wanted a three-car garage.

Mr. Brown - If | could, | would prefer—to accommodate what |
have, to have it not visible to the public so | can park those cars in there, a three-
car would be substantial enough for me. Nothing larger. If | go smalier, then it
wouldn't be sufficient enocugh for me to build it.

Ms. Harris - So you're saying no to condition #3, that you could
not limit the size?

Mr. Brown - To a 24 by 247

Ms. Harris - Yes.

Mr. Brown - It would not be feasible for me at this time.

Ms. Harris - Okay. Were you aware of the easement that’s running

across your land?
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Mr. Brown - In the rear?
Ms. Harris - Yes.
Mr. Brown - Yes. | didn’'t know | was that close to it. It's at least

another fifteen to twenty feet from the rear of the garage where it's supposed to
be built.

Ms. Harris - Okay. Because the garage will be so large, are you
aware the proposal you have kind of creates an industrial feel rather than a
residential feel. Are you concerned about that?

Mr. Brown - | will consider it, yes.

Ms. Harris - S0 do you think your architect or your contractor can
come up with a structure that looks more like your house?

Mr. Brown - Yes.

Ms. Harris - But it would not be 24’ by 24'. Is that what you're
saying?

Mr. Brown - | prefer not. The larger size would be more beneficial

to me. If | had to go to the twenty-four, it wouldn't be substantial enough for the
purpose.

Ms. Harris - Are there any more accessory structures in your
backyard?

Mr. Brown - | have a shed to the left in the back, yes.

Ms. Harris - Just one?

Mr. Brown - Two.

Ms. Harris - | drive by there a lot. | was just trying to imagine this

huge three-car garage that we could see when we turn into Lydell from Parham
of that you could see from Parham.

Mr. Brown - Okay.

Ms. Harris - | think you should probably look seriously at the
conditions and consider those.

Mr. Brown - Okay. | will reconsider.
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Mr. Bell - As Ms. Harris said, Parham is almost like your front
yard anyway. With a large metal building up, my concern is making it look more
commercial than residential. And also, it's not just Lydell. Your backyard or side
of your yard facing the rear of those two houses behind you. So they, too, have
to see whatever you put up. So it is a problem that deals with fitting what you
want into the lot that you want it to be put on. So in order for more consideration
to be given to you, | think when you carry it back to your architect, keep those
factors in mind.

Mr. Brown - Okay. | will.

Mr. Green - Could you go back to the picture of the house, yard,
and that? So you want a three-car garage, but you also want to still keep your
carport.

Mr. Brown - Correct. That's not enclosed right now.

Mr. Green - Have you ever thought about converting your carport
into a three-car then making it more consistent?

Mr. Brown - That can be a two-car, but not a three.

Mr. Green - But what I'm saying is if you bring it out a little bit
more, just wrap it around . . .

Mr. Brown - Okay. | can speak with the contractor.

Mr. Green - Then you'd basically have a five-car facility. Right?
Mr. Brown - | could. Could possibly, yes.

Mr. Green - Are you going to use five cars or are you going to use

three cars?

Mr. Brown - I'm going to use three.

Mr. Green - So what happens with the carport?

Mr. Brown - It would remain there, basically an open area.

Mr. Green - And you would consider seeing if your architect could

potentially convert your carport into your three car since you're only going to use
three cars. That way you achieve what you want.

Mr. Brown - Okay, 1 will.
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Mr. Green - Or is it a matter of cost?

Mr. Brown - It is a matter of cost, too, but | wiil see, and look at the
proposal of the 24’ by 24’

Mr. Mackey - Mr. Brown, you did receive a copy of the conditions?
Mr. Brown - Yes.
Mr. Mackey - Okay, | was just making sure. All right. Were there

any other questions for Mr. Brown or Mrs. Brown?

Mr. Blankinship - | would just ask, do you have a sense of how long you
would like to have to reconsider?

Mr. Brown - Thirty days?
Mr. Blankinship - This board meets once a month, so if the board

decided to defer, it could either be the April meeting or the May meeting, or
farther out, if it's better for you.

Mr. Brown - April will be fine.
Mr. Blankinship - April meeting, okay.
Mr. Green - It's always hard to get an idea. If you're saying they'’re

using a new material, could you get them to give you a sample or what that new
material looks like?

Mr. Brown - I will.
Mr. Mackey - All right.
Ms. Harris - Mr. Mackey, are we're going to defer this case until

next month?

Mr. Mackey - Well, we have to make a motion. | have to give an
opportunity if anybody else wants to speak since we started the case.

Ms. Harris- Okay.
Mr. Mackey - Was there anything eise, Mr. Brown?
Mr. Brown - No. Do you have any other questions of me?
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Mr. Mackey - Not at this time.
Mr. Brown - Okay.

Mr. Mackey - All right. Is there anyone here who would like to speak
in support of this application? Is there anyone who would like to speak in
opposition of it? All right, thank you. Can we have the next applicant?

[After the conclusion of the public hearings, the Board discussed the case
and made its decision. This portion of the transcript is included here for
convenience of reference.]

Mr. Mackey - The applicants requested a deferral. Do we have a
motion?

Mr. Green - So moved.

Ms. Harris - Second.

Mr. Mackey - it's been moved and properly seconded. We need to

set a date. He said thirty days would be good enough?

Mr. Green - That's what he said.

Mr. Mackey - Does anyone know the date of the next meeting?

Mr. Blankinship - That would be April 26th.

Mr. Mackey - Okay. So this one would be deferred to the next

meeting, April the 26th. All in favor say aye. Those opposed say no. There is no
opposition; that motion passes. The ayes have it 5to 0.

After an advertised public hearing and on a motion by Mr. Green seconded by
Ms. Harris, the Board deferred application CUP2018-00005, ROGER C. AND
BRENDA C. BROWN, to its meeting on April 26, 2018.

Affirmative: Bell, Green, Harris, Mackey, Reid
Negative:
Absent:

O o,

[At this point, the transcript continues with the public hearing on the next
case.]
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Mr. Blankinship - That is the end of our conditional use permits. We'll
now begin variances. VAR2018-00003 and 00004, Meridian Development
Incorporated, are companion cases.

VAR2018-00003 MERIDIAN DEVELOPMENT |INC. requests a
variance from Section 24-95(b)(5) of the County Code to build a one-family
dwelling at 101 S Confederate Avenue (SANDSTON) (Parcel 825-715-9922)
zoned One-Family Residence District (R-3) (Varina). The lot width requirement is
not met. The applicant proposes 60 feet lot width, where the Code requires 65
feet lot width. The applicant requests a variance of 5 feet lot width.

VAR2018-00004 MERIDIAN DEVELOPMENT INC. requests a
variance from Section 24-95(b)(5) of the County Code to build a one-family
dwelling at 103 S Confederate Avenue (SANDSTON) (Parcel 825-715-9922)
zoned One-Family Residence District (R-3) (Varina). The lot width requirement is
not met. The applicant proposes 60 feet lot width, where the Code requires 65
feet lot width. The applicant requests a variance of 5 feet lot width.

Mr. Blankinship - Would everyone who intends to speak to either case,
please stand and be sworn in. Raise your right hands, please. Do you swear the
testimony you're about to give is the truth, the whole truth, and nothing but the
truth so help you God? Thanks. Mr. Madrigal?

Mr. Madrigal - Thank you, Mr. Secretary. Mr. Chair, members of the
Board, before you is a request to build two, single-family dwellings on
substandard-sized lots. The subject property is located at the southwest corner of
Confederate Avenue and W. Berry Street in the Sandston subdivision, which was
established in the early 1900s. The property abuts the Richmond International
Airport at its southern and western boundaries. Both W. Berry and S.
Confederate terminate at or near the property. A section of West Berry Street
abutting and running along the northern edge of the property is unimproved. You
can see that right along here.

The property consists of two lots measuring approximately 60 feet wide by 162
feet deep. It is currently improved with a one-story, 1,085-square-foot residence
with open parking, constructed in 1918. The house sits on the middle of the
property, straddling the property line. Additionally, there is a one-story, 360-
square-foot metal storage shed in the rear yard.

The applicant purchased the property in November 2017 with the intent of
improving it similar to the recent renovations he completed across the street at
106 S. Confederate Avenue. Here's that property on the screen. Instead of
renovating the subject residence, the applicant intends to demoiish it and build a
new home on each of the two lots that comprise the property. Although the lots
are subject to the pre-1960 exception standards, they are substandard in width
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and would require a variance to be developed independently. The code requires
sixty-five feet of lot width and each lot is only sixty feet wide.

By statute, a variance is a reasonable deviation from certain provisions of the
code when strict application would unreasonably restrict the utilization of the
property or it corrects an inequity as compared to other properties. In this case,
the subject property is an oversized lot that has an existing beneficial use.
Although the applicant would like to demolish the existing home and develop
each lot independently, the lots do not meet minimum lot width requirements.
Additionally, the existing home is original to the property and is one hundred
years old. The two lots that make up the property have been in this configuration
all that time. The property as a whole has a beneficial use, and there is no basis
for the variance. Thus the request does not satisfy the threshold question.

With respect to the five subtests, item #1 requires that the property was acquired
in good faith and any hardship was not created by the applicant. Although it
appears that the applicant acquired the property in good faith, by attempting to
develop the lots separately, he is creating a self-inflicted hardship. The property
has an existing beneficial use and has no deficiencies when compared to other
lots in the subdivision. Furthermore, the property has the advantage of being an
oversized lot with greater options for its use and enjoyment as compared to other
properties in the neighborhood.

ltem #2 requires that the granting of the variance will not be a substantial
detriment to adjacent and nearby property. The home is part of a cluster of
dwellings in this neighborhood built in 1918 by the U.S. Housing Corporation
during World War | to support the munitions plants. Many of these homes remain
intact on the street and the surrounding area. Most of these homes are on lots
ranging in size from seventy to eighty feet in width. Preservation of the
architectural and historical integrity of the neighborhood is of concern to the
County. Granting the variance would not necessarily result in a substantial
detriment, but it would lead to an increase in density, added traffic, and the
removal of an architecturally contributing structure in a small and historically
significant neighborhood.

item #3 requires that the condition or situation of the property is not of a general
or recurring nature requiring an amendment to the Zoning Ordinance. Although
lot-width waiver requests are common, they are examined on a case-by-case
basis to determine their merit. In this case, the applicant owns property
consisting of two independent substandard lots that abut the airport on two sides.
it has sufficient street frontage and abuts an unimproved right-of-way at its
northern edge. Although the applicant can’t acquire private land to increase his
property dimensions to satisfy code, it is possible to request a vacation of the
unimproved right-of-way as an alternative, especially since there’s little chance of
the County improving it as it dead-ends into the airport.
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Items 4 and 5 are satisfied, as outlined in the staff report.

In conclusion, the existing home on the subject lot was constructed in 1918 and
is a contributing example of the architectural character of this historically
significant neighborhood. The property in its current configuration complies with
the lot width requirements for the underlying zoning district and has an existing
beneficial use. Demolishing the existing home to make room for two new
dwellings would create two substandard lots needing variances. Because this
would create a self-imposed hardship, there is no legal basis to grant the
variance. Also, the applicant has several available options to improve the
property without the need for the variances. He can renovate the existing home.
He can demolish it and build a new home. Or he can explore the street-vacation
option to acquire additional land to enlarge the property for further development.

Based on the facts of this case, staff recommends denial. This concludes my
presentation. I'li be happy to answer any questions.

Mr. Mackey - All right. Thank you, sir. Are there any questions from
the Board or staff?

Mr. Bell - Quick question. You last stated “acquire additional
property.” Are you referring to street frontage?

Mr. Madrigal - 'm referring to this unimproved section of roadway
here. Right now it's just a treed area. The County doesn’t have any intention of
developing it, primarily because there's really no use for it. It dead-ends into the
airport. So there’s no public benefit. So the applicant could apply for a vacation of
that portion of the street. He would get half, the neighbor would get the remaining
half. He could also explore retaining the entire width by purchasing the other half
that the neighbor would get.

Mr. Bell - Thank you.

Ms. Harris - Mr. Madrigal, do you know how wide that adjacent
property is?

Mr. Madrigal - it's about forty feet. So he'd end up twenty feet. Or if
he attempted to purchase the other twenty, he’d have forty additional feet.

Mr. Mackey - Currently, he’s ten feet short total?

Mr. Madrigal - He's five feet short on each fot, so a total of ten.

Mr. Mackey - On each one. So ten feet, okay. All right. Thank you.

Any other questions for Mr. Madrigal? All right, thank you, sir. Can we hear from
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the applicant? When you approach, please state and spell your name for the
record.

Mr. Austin - Good morning. My name is Marty Austin. A-u-s-t-i-n.
I'm the owner and president of Meridian Development. I'm the only owner and
the only employee of the company. Thank you for hearing my case this morning.

Mr. Mackey - You're welcome, sir.

Mr. Austin - Let me first say that my original intent when |
purchased this property, which is two lots with the dwelling currently in the
center, was to renovate this property, just like the one in the previous picture that
you saw. Unfortunately, when we went to start demolishing the property, the
significance of the deterioration from the house being vacant and open to the
elements over the years is to an extent that it's not cost-feasible to renovate it,
unfortunately. There is significant damage to the foundation. The house itself,
there's a lot of rot in the wood. | guess the straw that broke the camel’s back was
when we started to pull the sheetrock back. We noticed a substantial amount of
mold on the interior of the walls, which | didn't encounter when | first inspected it.
When we moved upstairs, because of the damage to the roof, the attic has mold
in it as well.

I'm not in the new construction business; I'm in the renovation business. | like
taking old properties and making them look new again, improving the appeal of
the neighborhood. Unfortunately, | can't save this property. | just can’t save it.
Based on the cost that | had for the property itself because of the two lots, to be
able to demolish it and then renovate and put a new house up, just one house, it
would exceed the marketable value for a house in that neighborhood.

So what I'm proposing is to put two houses of identical width, just like the two lots
across from it that also received variances to put the same size house at the end
of this street. One thing that you don't see by the overhead shots here—if | may
approach, I'd like to show you what the house that | purchased in September of
this past year looked like before it was renovated. This is what I'm trying to do in
this small neighborhood. While | understand the significance of the historical
impact in this area, quite frankly there are a lot of houses on this street that are
rundown and are in need of major repair. What I'm trying to do by putting two
brand new residences up in this neighborhood is to improve the appeal of it. Not
only to add an additional house for additional family housing for Henrico County,
but to add to the tax base as well.

That's what I'm trying to do. | would really like to renovate this property, but

unfortunately the cost associated with just having a single property there would
far exceed the marketable value.
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Mr. Mackey - Mr. Austin, the County greatly appreciates the work
that you do to improve the neighborhood any way you can and everything. But
the duty of the Board—I think | speak for everybody—is what the law and code
allow, which is to grant a variance when we can. What you're asking us to do
would be creating two variances, and that's not what we’re here for.

As Mr. Madrigal spoke earlier, you have some other options that you could look
into that would alleviate your situation and you wouldn't need a variance at all.
Have you looked into those other options?

Mr. Austin - | have. Here's the issue with the other options. Two of
three options are to renovate the existing structure or demolish it and rebuild
another one, both of which, as I've identified, are cost-prohibitive based upon the
size of houses in this area. Theyre all about the same size. There are no
additional structures. There are no garages. They’re all single-family dwellings.
And the lot itself is significant in size; it's just the narrowness of that lot.

The third option would be the vacation of the right-of-way. Unfortunately, | found
out the hard way that—if you look at the initial picture of the house, the one
across the street, that right-of-way has a substantial amount of tree growth on it,
including some I'm sure 100-year-old live oak trees and a substantial amount of
bamboo on it. That right-of-way, | asked the airport about, because these houses
butt up against the airport property. If you'll notice in that first picture, there’s a
significant amount of overgrowth in trees that | felt like would do damage to the
roof on this house.

Mr. Mackey - Can we see the picture across the street please?

Mr. Austin - The original picture. if we were to vacate that right-of-
way, if we were to use that right-of-way and clear that property, you're getting rid
of all those trees. And what | found on the one across the street is when you cut
those trees back, the jets on the airport, when they fire their engines up, it's an
incredible sound. It's a sound issue. If we take away that right-of-way, and I'd
have to take that running bamboo and those trees out, then you're creating a
noise issue for the rest of the neighborhood. Obviously, there's a cost associated
with clearing that lot and getting it to where it would be usable. But when you
take out forty feet of trees, you can already hear these jets in this neighborhood,
and | think it would be a nuisance to the rest of the neighborhood.

Mr. Mackey - Yes, Mr. Green.
Mr. Green - Could you go back to the original picture where you
had the lot across the street? No, the one that had . . . no, go back. No, the one

that showed the plat.

Mr. Mackey - The aerial?
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Mr. Green - Yes, the aerial. Across the street, what you said is
that there are two—it looks to me as though that house is sitting one lot. Across
there are two lots. A variance was given for that.

Mr. Austin - Yes sir.

Mr. Green - Could somebody explain how that happened and his
can’'t happen? If it happened across the street where there are two houses, looks
like his—is the lot the same size?

Mr. Madrigal - Yes sir. The subdivision is originally from the 1900s.
That corner lot across the street, when it was developed it was built with that one
house in 1918. I'm not sure if the lots were one property at that point. But in
1975, that second home was basically moved onto the property. It wasn't built
there. It was a move-on. And there was a variance granted for the lot width
requirement. I'm assuming because of the architecture and the size of the home,
it's consistent with everything else in the neighborhood, it was probably
something that was moved from another lot in the neighborhood and brought
onto that property. That occurred in 1975.

Mr. Blankinship - Those two lots were never owned by the same person
at the same time.

Mr. Madrigal - That ’'m not sure of.

Mr. Blankinship - Those two lots | think were sold separately,
developed separately. A house was built on one back in 1918. The other one, the
house was moved there in 1975. In this case, they originally developed the
property by building the one house on the two lots.

Mr. Green - I guess what I'm asking is what's the difference
between what he wants to do on the left side versus what's on the right side. It's
the same thing. You have two houses on the right side. He wants to do two
houses on the left side. They're at the end. What's the difference?

Mr. Blankinship - The outcome would be the same. What he's
proposing would be the same outcome as what you have across the street.

Mr. Green - I know we have to follow the variance requirements,
but it appears it's okay for the right side but it's not okay for the left side. I'm just
perplexed as to why.

Mr. Mackey - One of those lots may have already had a house

there, and they deemed the other one was unable to be developed without a
variance. We don't have that same situation with this lot that he’s requesting
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because there are two lots there, and he owns both those lots. So we can't say
that he cannot build a house there. He does have the opportunity to build a
house there because he has two lots. If we atlow him to split it, then we're
making two variances.

Mr. Green - Why can't we do that?

Mr. Mackey - Because the code says we’re not supposed to.

Mr. Green - Okay.

Mr. Blankinship - Because he has reasonable use of his lot. The person

at 106 across the street at that time in 1974 did not have reasonable use of their
lot because all they owned was the sixty-foot lot. There was already a house on
the other lot. So they had no other option.

Mr. Green - Could we give him a variance if we wanted to?

Mr. Blankinship - It's possible. | mean if it doesn’t go to court, it stands.
Mr. Mackey - You'd be—well, I'll leave it alone.

Mr. Blankinship - If a variance is granted and it's challenged in court,

then there is the possibility—and nobody knows—that the Circuit Court would
reverse the decision.

Mr. Green - Challenged by other neighbors you mean.

Mr. Blankinship - Yes. And anyone who had standing to challenge.

Mr. Austin - | purchased that other lot in September. The family
that owned that lot—

Mr. Mackey - What are you talking about, Mr. Austin?

Mr. Austin - I purchased the one across the street that you have

the laminated copy of.
Mr. Blankinship - 106 S. Confederate Avenue.

Mr. Austin - I'm sorry. 106 S. Confederate. The family for this
property across the street came to me, asking me if | would like to purchase this
property to keep the home from going into foreclosure on the family because of a
death in the family. So obviously | did what | thought to be my due diligence. But
the cost associated with that entire lot, by the time | put one house on it, it's just
not going to be feasible. Unfortunately, this is at the end of the street. There are a
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lot of children in the neighborhood. When you have a vacant lot there, it's an area
where unwelcome elements tend to congregate. I'm trying to make this new
again at the end of the street. With all due respect to the historical aspect, this
house can’t be saved.

The two lots directly across from it, 106 South Confederate and the one next
door are identical. Both did receive variances. 'm putting an identicai-width
house on the two lots.

Mr. Blankinship - Just to clarify, you said both received variances. At
100 South Confederate, the house was built in 1918 before the zoning was in
place. At 106 South Confederate, that did receive a variance.

Mr. Austin - Correct. | apologize.

Mr. Mackey - The zoning that he’s speaking of came into effect in
1960. So anything built before that would be grandfathered. So some of those
would not need variances.

Mr. Green - The house that I'm looking at now and the house on
the left are on the same sized lots that you're trying to do across the street.

Mr. Austin - Identical.

Mr. Blankinship - Yes. As far as the outcomes, yes, we are looking at
the same situation.

Ms. Harris - Mr. Austin, you purchased this in November 20177

Mr. Austin - Yes ma'am. As | was renovating this property, the
family that owned the vacant property across the street approached me to buy
this property with the intent of continuing to—. They saw what | was doing with
this. | have gotten a lot of feedback from adjacent neighbors that really
appreciate the fact that we're trying to improve this end of the street. So they
asked me to purchase this property, and | did so in November.

Ms. Harris - Okay. So you had total knowledge that this would
require a variance when you purchased the land?

Mr. Austin - No ma'am, | did not.

Ms. Harris - So your plan was when you purchased it to build two

houses there or to renovate. | know you had reasons for not being able to
renovate. But when you purchased the land, did you plan to erect two structures?
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Mr. Austin - Let me say it this way. I've never applied for a building
permit as a business. What I've done in the last fifteen years is 100 percent
renovation. So my goal was to renovate this property. When | had taken the walls
out and looked at the property, | found it cannot be saved. I've done dozens of
properties. Unfortunately on this one—my heart breaks because | love to do this.
I'd love to renovate it, but | can’t. My fear is that with the cost associated with
putting just one property . . . it's just not cost-feasible. | would probably have to
vacate that and leave that there. | don’t have any other options.

So to answer your question, my intent was to renovate that property to a new
state. And | found that the repairs are . . .

Ms. Harris - Now your intent is to what, to sell it and have
someone else build on it? What is your intent now?

Mr. Austin - My intent is to put up a house that is identical in width
and square footage, two houses, which is in here. There is a picture of the
house. | didn't see it in the presentation, but there’s a picture of the new
construction house that | would like to put on each lot.

Ms. Harris - | understand that. But you said your business is to
renovate, but yet you say you're going to erect two houses? So are you building?

Mr. Austin - Yes ma'am.
Ms. Harris - Okay.
Mr. Austin - I would build. And obviously there’s a permitting

process associated with that that I'm familiar with. But again, my goal, whenever
possible, is just to renovate. I'm not in the new construction business. But | have
no other option but to put two new houses here that would obviously be put up by
licensed contractors.

Ms. Harris - Okay. And you do understand that this Board votes
on a case-by-case basis? And you do understand that we have variance
guidelines, and | don’t think you meet any of them? You're really asking us to
vacate the guidelines, the code, for the variance.

Mr. Austin - I understand the significance of what I'm asking you
to do. In the interest of the neighborhood and this particular area at the end of the
street that is difficult enough with the airport being there. But this other property
has been purchased by an older couple that | hope will continue to bring stability
to this neighborhood and act as good stewards for the neighborhood. So what
I'm trying to do is the same thing here that was done across the street with the
lots that are identical in size.
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Ms. Harris - Okay. Have you priced the lot next to the dead-end
street? Have you priced that? The one that has the oak trees on it and the
bamboo—

Mr. Blankinship - The right-of-way?
Ms. Harris - The right-of-way, yes.
Mr. Austin - Honestly, as | a single employee, | wouldn't

understand the requirement to purchase a right-of-way. I'm sure there is a
bureaucratic process that has to take place in order for that to happen. And quite
honestly, | don't have the resources to pursue that.

Ms. Harris - But you don’t know how much—

Mr. Austin - | do know that the cost of improving that improved lot
with the substantial cost of eradicating the bamboo on it, which is also going to
be an issue on this property, which | can overcome with two homes as opposed
to one. But there are live oak trees. | know that they are over 100 years old. To
clear that entire lot would be a substantial cost, not to mention—if you'll go back
to the picture of the home, you'll see a twelve-foot privacy fence. | had no other
option but to put that privacy fence up. When the airport cut the other trees back
for me that were encumbering the roof, the noise level went up substantially. So
I'm really in fear of clearing that lot and having that noise level be a nuisance to
the neighborhood.

Ms. Harris - Don’'t you think the noise level is already a nuisance
to the neighborhood?

Mr. Austin - Believe me, I'm in the risk business. | know what the
risk involvement is when renovating properties. | was very concerned with that,
which is why | put the twelve-foot privacy fence up. It basically just goes right
over top of the airport fence.

Mr. Mackey - Thank you, Mr. Austin. Yes, go ahead.

Mr. Bell - You've heard us say this three times, but 'm not
going to go over it again. We are restricted on this because of a code as to what
we can do. I'm a little confused when she was asking you your original intent and
what you’re going to do now. If the house, like you said, which | truly believe, is
all disheveled and it had to go, and you decided for this old couple to build a new
house just there, we wouldn’t be here. And yet now you're saying that you
couldn’t build a house, but can build two. So I'm a little confused there.
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Mr. Austin - The purchase price for this home was half the price of
the other home that was going into foreclosure. So by the time | renovate the
existing property—basically, that’s not an option.

Mr. Bell - No, no, | didn’t say that you could build another house
with the property. You could tear it down and build a house.

Mr. Austin - Yes | could do that. But the cost of that when you
factor in—I've got the cost of demolition and the eradication of all the bamboo
that you see in the backyard there. The cost of that is more substantial than what
| could sell one single lot, one single property in that neighborhood for based on
the size of all the other properties in the neighborhood. So it would exceed the
marketable value for the neighborhood.

Mr. Bell - Thank you.

Mr. Mackey - All right. Thank you, Mr. Austin.

Mr. Green - Question.

Mr. Mackey - For Mr. Austin?

Mr. Green - For staff. How can we resolve this? | certainly

understand. I've been in that business myself when you go and look at a house,
you just can’t save it, and it's just cost-prohibitive. Under normal circumstances |
could understand what we're trying to do. But if they've got two similar houses
across the street with the same width, same lot, what could be worked out.
What's the cost of that right-of-way? Does anybody know? Has anybody given
him the price of that?

Mr. Blankinship - if the Board of Supervisors vacated the right-of-way,
half of it would automatically revert to this property without any cost at all. If that
was the case, he would have enough land to create two buildable lots. The other
half would go to the property adjoining on the other side. If he could purchase
that, he would have even more land and he could come up to current standards
on both sides.

There is an application fee. And as he said, there is a bureaucratic process. It
does take some time to go through that. But it's a matter of | want to say six
weeks of so to get a case like that on the Board’s agenda.

Mr. Green - So in other words, the Board of Supervisors would
basically give him and the other person that right-of-way. It would solve his
probiem to then be able to build two houses. And it would alleviate us. Well that's
the solution. Why wouldn’t you—
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Mr. Austin - I heard somebody say | would have to purchase it. |
heard someone else say we would give it away.

Mr. Blankinship - If a right-of-way is vacated, half of it goes to the
adjoining property on each side. So haif of it would go to you automatically. And
the other half would automatically revert to your neighbor. If you initiated the
process, you could work something out with that neighbor that you wouid buy his
half from him. So you could do that, or you could just take your haif. Even with
just the one hailf, you'd be able to make two buildable lots. If you had both halves,
you could make lots that meet the current standards. You could bring one lot up
to the 1960 standard and the other up to the current standards with just your half
of the right-of-way. If you had both halves, you could build two lots at the current
standards, which is eighty feet of width.

Mr. Austin - Right. But it would require that | negotiate with a
neighbor to purchase.

Mr. Blankinship - No. To get both of them, you'd have to buy his half.
But you could still do what you want to do with just one half of the right-of-way.

Mr. Green - What I'm hearing is that if you went to the County, the
Board of Supervisors, and they granted the vacation, that means you would
get—

Mr. Blankinship - You would get twenty feet automatically. it's a forty-
foot right-of-way.

Mr. Austin - And there would be ng cost associated with that?

Mr. Biankinship - Just the cost of filing the application, which is a
hundred dollars or something, | think.

Mr. Green - So six weeks you get—

Mr. Austin - If it was approved.

Mr. Blankinship - Right, yes. We can't guarantee that it would be
approved.

Mr. Austin - Right. And I'm sure, as with this one, there would be a

study done because of the noise problem of having to improve that lot. That's my
fear there.

Mr. Blankinship - The main factor, though, is the Berry Street is never

going to be extended. It dead-ends into the airport. There’s no reason to think
that it would ever be extended.
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Mr. Green - | would surmise that because you're putting two new
houses on there and it's generating taxes and revenue and sale prices versus
leaving it with a house that's unable to be renovated, | would go that route if it's
only $100.

Mr. Biankinship - I’'m not sure about the hundred dollar figure. It's in
that range.
Mr. Austin - But then the cost of improving that lot and the cost of

improving that right-of-way. In my opinion, it's the identical house to the lots
across the street, one of which there’s precedent there that it was granted a
variance.

Mr. Green - I'm the newest person on the Board, so I'm trying to
understand everything myself. As they're saying, we really can't do that. So while
| would be supportive of what you're trying to do, and | see what you're saying,
and I'm saying the same thing, 1 also have to follow the rules. Your only option, to
me, is | go would forward with trying to acquire that land from the county. If 'm a
supervisor, why would | not want you to build two properties that will be
generating taxes and revenues and improving the neighborhood?

Mr. Austin - Would that request be heard by the same Board?
Several - No.
Mr. Green - The Board of Supervisors. | would think that if you're

presenting the case to them that | have a dilapidated piece of property there that
if I don’'t do anything with it, it's just going to sit there, versus giving me that
twenty extra feet and I'm going to improve the neighborhood substantially, | don’t
see why anybody would push back on that. The only thing that it's going to
require from you is time.

Mr. Austin - Well time and money. | don’t know what would be
involved with re—not rezoning, but basically now you're taking two lots that are
already established that they're 60.01 feet. Now they're going to be 65 feet. So
one lot width is going to be moved over, and I'm sure that there’s a plot that has
to occur for that. And whatever licensing requirements. Again, I'm one person.

Mr. Mackey - | don't want to cut you short, but you're going to kind
of have to talk to the County and get a few more tips on what you can possibly
do. We have a lot more cases to hear.

Mr. Green - That's what | was going to recommend. Is there
somebody from the County that can explain to him the process?
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Mr. Blankinship - We've been meeting with him and talking with him,
and we'll continue to do so.

Mr. Austin - Thank you.

Mr. Mackey - Thank you, Mr. Austin. Is there anyone here who
would like to speak in support of the application? Anyone who would like to
speak in opposition? All right, can we hear our next application, please?

[After the conclusion of the public hearings, the Board discussed the case
and made its decision. This portion of the transcript is included here for
convenience of reference.]

Mr. Mackey - What is the pleasure of the Board? Being the Varina
magistrate, | think it would be a good thing if the applicant could improve the lot
with a new home. | don't think it's up to this Board to set up a situation where we
would create two more variances when the applicant has other options that
would keep him from having to have a variance. Having said that, | make a
motion that we deny the applicant’s request for the variance.

Mr. Green - Second.
Mr. Mackey - It's been moved and seconded. Is there discussion?
Ms. Harris - Yes. | think the report gives different choices that this

owner can pursue. So hopefully he will try at least one of those.

Mr. Mackey - Okay, thank you. Any other discussion? Okay. It's
been moved and properly seconded. All in favor to deny the application say aye.
Those opposed say no. The ayes have it 5to 0.

After an advertised public hearing and on a motion by Mr. Mackey seconded by
Mr. Green, the Board denied application VAR2018-00003, MERIDIAN
DEVELOPMENT INC.’s request for a variance from Section 24-95(b)(5) of the
County Code to build a one-family dwelling at 101 S Confederate Avenue
(SANDSTON) (Parcel 825-715-9922) zoned One-Family Residence District (R-3)
(Varina).

Affirmative: Bell, Green, Harris, Mackey, Reid 5
Negative: 0
Absent; 0
Mr. Mackey - The next case is the second lot adjoining that one,

which is VAR2018-00004. It's the same argument, that the two lots are next to
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each other and the variance would make a big enough lot to build the first home.
Having said that, my argument is the same. | don't think that it meets the subtest
to receive a variance, so | make a motion that we deny VAR2018-00004. |s there
a second?

Mr. Green - So moved.

Mr. Mackey - its been moved and seconded. Discussion? No
discussion. All in favor of denying the variance say aye. Any opposed? The ayes
have it, the motion carries, and the variance is denied.

After an advertised public hearing and on a motion by Mr. Mackey seconded by
Mr. Green, the Board denied application VAR2018-00004, MERIDIAN
DEVELOPMENT INC.’s request for a variance from Section 24-95(b}{(5) of the
County Code to build a one-family dwelling at 103 S Confederate Avenue
(SANDSTON) (Parcel 825-715-9922) zoned One-Family Residence District (R-3)
(Varina).

Affirmative: Bell, Green, Harris, Mackey, Reid 5
Negative: 0
Absent: 0

[At this point, the transcript continues with the public hearing on the next
case.]

VAR2018-00005 MARK REMPE requests a variance from Section 24-
94 of the County Code to build a one-family dwelling at 6099 Old Lafrance Road
{Parcels 834-706-5793 and 834-708-8616) zoned Agricultural District (A-1)
(Varina). The lot width requirement is not met. The applicant proposes 104 feet
lot width, where the Code requires 150 feet lot width. The applicant requests a
variance of 46 feet lot width.

Mr. Blankinship - Would everyone who intends to speak to this case
please stand and be sworn in. Raise your right hands, please. Do you swear the
testimony you're about to give is the truth, the whole truth, and nothing but the
truth so help you God? Thank you. Mr. Gidley?

Mr. Gidley - Thank you, Mr. Secretary. Members of the Board,
good morning. At your desk, you should have a letter from the Carl family that
was provided. That was the letter of opposition to this case.

This is a request for a lot-width variance for property located near the intersection

of LaFrance Road and Interstate 295. The subject property contains just over
one half of an acre of land and is the remnant of a larger portion that was
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acquired by VDOT for the construction of Interstate 295. It is owned by Mr.
Michael McQuade, who also owns an eighteen-acre parcel to the rear. This is the
subject property here. As | said, this is the eighteen-acre parcel here that he also
owns. This is a picture of Old LaFrance Road where it terminates, and then the
subject property is on the left side here. Through the trees you can see Interstate
295.

The property is zoned A-1, Agricultural District, which requires a minimum lot
area of one acre and a minimum lot width of 150 feet. Because Mr. McQuade
owns both of these lots, he can adjust the common lot line to make this half-acre
lot a one-acre lot that meets the lot area requirement. However, that would not
assist with the lot-width issue. The property here has 104 feet of lot width and
150 is required. Because of the interstate located here, and this lot to the west
here which has limited width as well, he does not have the ability to acquire
additional land to meet code for the lot width requirement.

A variance was granted back in 2010 for lot width, but this has expired. So today
the new applicant, Mr. Rempe, is applying for a second variance for lot width on
this property. ‘

In the evaluation, does the Zoning Ordinance unreasonably restrict the use of the
property. Prior of the acquisition of this land by VDOT for Interstate 295, the
property complied with lot width and area. After the construction of the interstate,
however, it no longer complied with either of these. Again, the property owner
can adjust the lot line to provide the required lot area, but he has no option for
the width. As a result, the applicant would lack a reasonable beneficial use of the
property absent a variance being granted.

As far as the five subtests are concerned, the applicant acquired the property in
good faith from VDOT back in 2008, and he is not responsible for the hardship.

Substantial detrimental impact on nearby property. The applicant is proposing to
construct this two-story, 1,440-square-foot home. It would have vinyl siding and a
brick foundation on the front of the home and concrete on the remaining
foundation sides. Given the semi-rural residential character of the surrounding
area, the proposed dwelling should not pose a substantial detriment to the
nearby property.

| will note, however, that staff has received several phone calls from people
nearby who are opposed to the variance, | think part of this is because last year
the land to the rear was the site of a proposed sober living facility that was
eventually withdrawn. And | think there is some concern that this is a continuation
of that rather than a separate case, which today’s case is a separate case. There
has also been some opposition expressed due to this lot being smaller and
narrower than what typically is found in the area.
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As far as the condition of the property being addressed through an ordinance
amendment, variances for lot width are fairly common. The Board heard seven
such requests last year. The events that led to this situation are unusual, and
they're not easily addressed by an amendment to the ordinance.

A one-family dwelling is a permitted use in the A-1 District, so this is not a use
variance.

And finally, a special exception or modification is not an option in this case.

In conclusion, the property was acquired in good faith by the applicant. Absent a
variance, it would lack a reasonable, beneficial use due to the lack of lot width.
The proposed dwelling that you see here should not pose a substantial detriment
to nearby property. Because of this and the fact that the remaining subtests are
met, staff recommends approval of this request subject to the conditions found in
your staff report.

This concludes my presentation, and { will be happy to answer any questions you
may have. Thank you.

Mr. Mackey - Thank you, Mr. Gidley. Are there any questions from
the Board or from staff for Mr. Gidley?

Ms. Harris - Mr. Gidley, what type of business or building did they
want to construct in previous years that makes them a little leery of this project?

Mr. Gidley - Last year, some of this land back here, along with a
parcel further west that abuts it that's owned by Mr. McQuade as well, was
proposed, as | recall, to have several buildings on it that would have served as a
sober living facility for people who are recovering from addiction. Due to several
issues in constructing this and providing utilities to the site, it was eventually
withdrawn. There was a lot of opposition to that from nearby residences. When
the sign came out on the road in the same basic area, | think there was a
concern that hey, this is this coming back. But as I've noted here, this is a
request to construct the single-family dwelling that was shown to you.

Mr. Mackey - Any other questions from Mr. Gidley? All right, thank
you. Can we hear from the applicant?

Mr. Gidley - Thank you, Mr. Chair.

Mr. Rempe - Good morning, Mr. Chairman, Board members, and

staff. My name is Mark Rempe (R-e-m-p-e). I'm with Emerald Land Development.
We concur with staff's findings on approving the variance. We appreciate staff's
time. We've met all the tests. The variance was approved before. The house
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that's going to be built will conform with the neighborhood, with all the other
single-family detached dwellings. I'm here to answer any of the questions.

Mr. Mackey - All right. Mr. Rempe, if it were approved, have you
seen the conditions of the approval and agree with all six of them?

Mr. Rempe - Yes.

Mr. Mackey - You're not in any way affiliated with the previous

applicant that they were speaking of, the sober living?

Mr. Rempe - No sir, no sir. The spec house will be sold to some
homebuyers.
Mr. Blankinship - You said it was a spec house? You don't have a

contract at this time?

Mr. Rempe - We don’t have a contract, but it will be a first-time
homebuyer.

Mr. Mackey - Okay. Any other questions for Mr. Rempe?

Ms. Harris - Mr. Rempe, do you know what else could be

constructed on the lot behind this one we're considering now? If this house is
built, what about the rest of this property? Do you know what else could be
constructed there?

Mr. Rempe - | do not. There’'s probably just going to be single-
family residential houses. That's what | would think.

Ms. Harris - But there is no public right-of-way, right?

Mr. Rempe - Yes, there is no public right-of-way back there. They

would have to create some kind of roadway going through a neighboring
property.

Ms. Harris - Do you foresee a subdivision?

Mr. Rempe - | do not know. But based upon the Comprehensive
Pian, and based upon what's out there, that seems very reasonable.

Mr. Green - Do you own that property back there?
Mr. Rempe - i do not.
Mr. Green - So you can't speak to what—
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Mr. Rempe - | can't. I'm just speculating based on the
Comprehensive Plan and what’s out there.

Mr. Green - Even if something were to be done, it would still have
to come back before this Board.

Mr. Mackey - Absolutely.

Mr. Green - So the only concern that we have is this one case.
And what's going to happen back there, until it's brought to us, it's none of our
business. If it's not his.

Mr. Rempe - Yes sir.

Mr. Gidley - if | could, Mr. Green, that's a good point that you bring
up. Mr. McQuade also owns this parcel here on your screen. If in the future they
chose to develop it as a subdivision, the public street could come in here and
access the property right here. So that was a concern staff had initially that
perhaps they would be cutting off their only source of access. But because the
same property owner also owns this lot here, that tends to resolve the access
concern, if that’s where you're coming from.

Mr. Green - No. My concern is that we're dealing with just that one
litle piece right there. To be speculative about what's going to happen with
something that hasn’t been brought before us and what somebody else owns is
not our business at this point. We're dealing with this one piece. If they're going
to develop that back part, and then if he's going to do something, then it
potentially has to come back before us. That's when we have to deal with it. Am |
correct or incorrect?

Mr. Blankinship - Yes sir, absolutely.

Ms. Harris - The reason | asked him that question is because you
have people who are opposing this particular case. Listening to Mr. Gidley,
maybe they're opposing it because they suspect that another sober living facility
is going to be constructed on the property behind the land that we are dealing
with. So if we can flush it out now let's do it, because it's a part of the legal
proceedings. If it goes to the Circuit Court, it's all documented. If things come
back, we do have that to rely on.

Mr. Green - But Mr. Gidley has articulated that you don’t own that
land behind it that was proposed for the sober living.

Ms. Harris - Yes, right now.
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Mr. Green - And not only has he articulated that, but the
documentation shows who owns it. If it's not him, then he can't speak for it.

Mr. Gidley - Mr. McQuade owns it, so you're correct that the
applicant cannot speak for the future use of Mr. McQuade’s parcel. It's only for
this site up front here.

Mr. Green - The other point is he would be impacted just as the
other neighbors if a sober living facility was put back there. So I'm not going to
ask him how he feels about that, because he’s just only dealing with that one
piece of property. If he meets the conditions then . . . you talk about time. | don'’t
want to get into speculative stuff.

Ms. Harris - One question, Mr. Gidley. The lot we're dealing with
today is undevelopable if we do not approve this variance?

Mr. Gidley - Yes ma'am, because it lacks the required lot width,
and there are no options to obtain additional land.

Ms. Harris - Thank you.

Mr. Mackey - All right. Thank you, sir. Are there any questions for
the applicant?

Mr. Bell - Real quickly. Has your company received any
complaints from the neighbors?

Mr. Rempe - | have not.

Mr. Bell - Okay, thank you.

Mr. Mackey - We have a letter. All right. Thank you, Mr. Rempe.

Mr. Rempe - Thank you.

Mr. Mackey - Is there anyone here who would like to speak in

support of the application? All right. Is there anyone who would like to speak in
opposition of it? Please come forward. Yes ma'am.

Ms. Fore - | have concerns about—

Mr. Mackey - Excuse me, ma'am. For the record, we need you to
state and spell your name.

Ms. Fore - My name is Barbara Fore (F-o-r-e)}
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Mr. Mackey - All ight. Thank you, Ms. Fore.

Ms. Fore - My concern is what if Mr. McQuade were to approach
this gentleman and buy that house and use it for a drug house—a drug rehab
house. We call them drug houses. But for rehab. We know there’s a need, but we
have concerns. There have already been problems on LaFrance Road as a
result of the house on that property now.

Mr. Green - With all due respect, Ms. Fore—

Ms. Fore - I live on the same side of the road, 6041.

Mr. Green - What happens if they approach you and double or
quadruple the price?

Ms. Fore - Approach me?

Mr. Green - No, I'm just saying that scenario could happen with an

array of individuals where they may want to purchase property and turn it into a
sober living facility. Correct?

Ms. Fore - | don’'t know.
Mr. Mackey - Ms. Fore, I'm pretty sure—we can check with staff,
but | believe that would enter a whole different realm of ordinances and

everything if they wanted to turn a residential house into a sober living home.

Mr. Blankinship - The question before the Board concerns the 104-feet
of lot width in lieu of 150 feet of lot width.

Mr. Green - } understand.

Ms. Fore - Thank you. | was just concerned | guess what the
house that he builds is going to be used for. Somebody else might to explain it
better than me.

Mr. Green - He just stated that it's going to be a single-family use.

Mr. Blankinship - His statement on the record was that it would be sold
to a first-time homeowner. Mr. Rempe is familiar to this Board, and that's the
business he's been in for some time.

Ms. Fore - Which could be Mr. McQuade.

Mr. Blankinship - If he's a first-time homebuyer, then yes. | don’t know if
Mr. McQuade already owns a home.

March 22,2018 30 Board of Zoning Appeals

3

3



o 1361
1362
1363
1364
1365
1366
1367
1368
1369
1370
1371
1372
1373
1374
1375
1376
1377
1378
1379
1380
1381
1382
1383
0 1384
1385
1386
1387
1388
1389
1390
1391
1392
1393
1394
1395
1396
1397
1398
1399
1400
1401
1402
1403
1404

e 1405

Ms. Fore - Thank you.

Mr. Mackey - Thank you, Ms. Fore. Is there anyone eise who would
like to speak in opposition?

Ms. Barbara Moore - Good morning, my name is Barbara Moore (M-0-o-r-
e). We are a rural community down there. We have a very nice area where you
have a lot of space between each home. We do not want to see our little rural
community become a congested neighborhood with houses one on top of the
other one. We feel that if this variance is allowed, then down the road, how many
other people are going to say, “Well hey, | can sell some of my land and squeeze
another house in here as well.” So we are just very concerned.

And yes, he brought up the past. The past has come to mind. Besides, if this is
going to be sold as a single-family dwelling, who would like to buy a single-family
dwelling—thinking of it being their first home, who would like to buy next door or
very, very close to a sober living home, particularly when you have children? |
cannot say for sure, but | have been told that there are also sex offenders in this
home now. That is definitely not something that if | were to buy a new home to
start with my family that | would want next door to me.

Mr. Blankinship - Are you saying the home next door is currently used
as a sober living facility?

Ms. Barbara Moaore - Correct.
Mr. Green - So that is a sober living facility, and that’s next to—
Ms. Barbara Moaore - Right next to where they propose to build this home.

As to what's there, | cannot say. We were told that they have to be residents
there for one month. Well, going up and down the road, you will see different
vehicles there. But | have never been aware of seeing a vehicle there for any
length of time. I'm not going to knock on the door and ask how long have you
lived here or how long do you plan to live here.

We want to keep our neighborhood, our little country road neighborhood a nice
place to raise our families. We have lots of young couples with new babies. In
fact, we have two babies under a year old on this road now. We want safety for
our children. Most of the people bought down there because they have space
that the children can play. We just don’t want to see it come up where you have a
house—no offense to the gentleman that was ahead of us. Their houses are right
on top of each other. We like space down there, and that's the way our setting
looks.
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Mr. Green - A staff question. From this perspective, could you
show me where that sober living house is?

Mr. Blankinship - it's right in the middle of the screen there. It is a little
bit difficult to read on the aerial photo. | guess there are trees over top of it. The
area indicated right there.

Mr. Green - The individuals that are speaking before us, where
are their houses?

Mr. Blankinship - | believe Ms. Moore, if I'm not mistaken, lives a little
bit south on LaFrance Road on the other side of the interstate.

Ms. Barbara Moore - | live on the other side of the interstate.

Mr. Blankinship - And Ms. Fore, who spoke previously, is the opposite
direction on LaFrance Road to the west.

Ms. Barbara Moore - Ms. Fore lives much closer to it than what | do, yes
Sir.

Mr. Green - My other question to staff is if someone wanted to

take that property behind this house and build more sober living, it would have to
come before us again?

Mr. Blankinship - It would depend on how it was designed. Once a
single-family dwelling is created, it can be occupied by a family or it can be
occupied by a group of people who live together as a family. That's a matter of
federal fair housing law. We cannot discriminate whether the people who live in
the home are related by birth, marriage or adoption, or whether they just agree
among themselves to live together as a family.

Mr. Mackey - His question was the property behind. He was saying
if—
Mr. Green - To bring some comfort to the individuals speaking.

The property behind it. Then the property that he owns, which is undeveloped,
that would have to come back before us?

Mr. Blankinship - Not if he built a public street to the pubiic street back
into there. He could build a subdivision with additional houses that would not
come back to this Board. That would go through the Planning Commission. The
subdivision of the property would be reviewed by the Planning Commission. This
lot is before you because there is already an existing lot that cannot be used.
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Mr. Mackey - Right. Thank you. | have a follow-up gquestion for
Mr. Rempe.

Ms. Barbara Moore - And I'm sorry, sir. I'm hard of hearing, and | can't
hear. Would you speak up?

Mr. Mackey - Ms. Harris has a question for you.
Ms. Barbara Moore - Oh, okay.
Ms. Harris - Ms. Moore, did you see the picture of the house that

would be constructed on this lot? Did you see the picture? May we see the
picture of the house?

Ms. Barbara Moore - Yes ma'am, | saw the picture.

Ms. Harris - Okay. Do you think that would be an improvement
over what's going on there now? For example, we have no jurisdiction of whether
or not the sober living facility is there or not there. But we do have jurisdiction
over what’s going to happen now with this particular house. Do you think that this
would be an improvement in the neighborhood rather than the opposite?

Ms. Barbara Moore - Well | can’'t see it being an improvement to the
neighborhood if we're going to continue getting houses on top of each other.

Ms. Harris - Right. | drove down there | think it was Tuesday
before the snow. There's a sharp turn there, and you go to the end of the street. |
would think that this would be an improvement over—the wooded area, it's
overgrown. That's my opinion, but | don’'t know if that's the way you feel about it.
It's like a dead end, right? The road is a dead end.

Ms. Barbara Moore - That little Old LaFrance Road, yes ma'am, it's a dead
end. When they rerouted LaFrance Road when they did 295, it became just a
littte short section.

Ms. Harris - Right. And you don't think the house would be an
improvement over the wooded lot?

Ms. Barbara Moore - No.

Ms. Harris - You do not?

Ms. Barbara Moore - I'm sorry. Would you repeat that?

Ms. Harris - You don't think that the two-story house would be an

improvement over the wooded lot that's at the dead end of the street right now?
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Ms. Barbara Moore - No ma'am, | do not, because that's what we like. We
like the country setting.

Ms. Harris - Okay. Thank you.
Mr. Bell - The house that we were talking about that you

suspect is being used for rehabilitation, how long has that house been there, do
you know?

Ms. Barbara Moore - How long has the house that is a sober living been
there?

Mr. Bell - Yes.

Ms. Barbara Moore - My husband might could answer that. I've been down

there for fifty-six years, and that house was there when | got there. But it was not
a sober living home then.

Mr. Blankinship - The house was built in 1948, but | don’t know how
long it's been used as it is today.

Ms. Barbara Moore - But it's only been, | think, a sober living house for
what, maybe a year. If a year even. I'm not sure that it's even been that use for a
year.

Mr. Moore - My name is Raymond W. Moore (M-o-o-r-e). I've
been in that neighborhood a little over eighty-three years. | had a house right
there that was about 150 feet further back, and they moved it out toward the
road. If you give this house a right-of-way to come out there, what keeps him
from putting a right-of-way in there and starting to build houses right on top of
each other? People say why don't you move? You don't leave a good
neighborhood with good people. If you move in that neighborhood, I'm going to
come visit you. If you're sick, you need your grass cut, I'll cut your grass. | don’t
want to see a bunch of riffraff come in there and ruin our neighborhood.

Mr. Mackey - Thank you, Mr. Moore. Any questions for Mr. Moore?

Mr. Green - | guess that we have to kind of resolve your fear of
what could potentially happen versus what is actually happening. We can’t get
into what is going to potentially happen in the future. We have to deal with what's
happening currently.

Ms. Barbara Moore - | understand that, sir. And that’'s why we would like for

our neighborhood and our community to stay a rural-looking neighborhood and
not houses one on top of the other, We feel that if they get to do this, then
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somebody else is going to come along and think they can squeeze in another
house. Some of these houses do have good road frontage. They could think of
the possibility that they could sell off a strip or build a house and rent it and sell
the house. We just love our rural community.

Mr. Blankinship - This Board would not approve a creation of a new lot
that did not meet the standards. The reason this case is ever before us is before
this lot already exists.

Ms. Barbara Moore - But they could come before another board and get
approval.
Mr. Blankinship - The property could be subdivided, but there are

zoning ordinances and subdivision regulations that would require the size of lots,
the width of lots. They would have to all meet the regulations. Any new lot that's
being created has to meet the regulations.

Ms. Barbara Moore - We just love our rural community setting, and we
would like to see it stay that way.

Mr. Blankinship - Yes ma'am.

Mr. Mackey - All right. Thank you. Are there any other questions for
Ms. Moare? Thank you, Ms. Moore. Is there anyone else who would like to speak
in opposition? Please come down, sir.

Mr. Crostic - Good morning. My name is Ray Crostic (C-r-o-s-t-i-c).
I do not live on LaFrance Road. 'm about a mile, maybe a mile and a half away.
Alil these people are my friends; I've known them for all my life. The only reason
I'm here this morning is because I'd like to know—can i ask this gentleman how
he became aware of this specific piece of property?

Mr. Blankinship - We can ask him that, but what would be the relevance
of that?
Mr. Crostic - 'm like Mrs. Moore. I'd like to know if he builds his

house, and a family moves in here, are they going to be made aware of what's
right next door to them? | know we’re not here for that reason. But there is a
concern. | was at the meeting last year in Sandston when two or three hundred
residents were there. The man supposedly dropped the idea of developing this
land for this rehab facility. | do go through there quite often. | do see individuals
walking the roads that are not residents in the area. | have no facts that that's
where they live, but my assumption is it is. There’s a resident right next door that
has complained several times to the police department—on the left-hand side of
this property—that they've been harassed by these people.
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My concern is with as much property as there is in the area, why this piece of
property? To be bought and build a house on it right next door to this rehab? So
| don't have the right to ask this gentleman?

Mr. Blankinship - We can ask him that. He will have an opportunity for
rebuttal, and we can ask him that question.

Mr. Crostic - Okay. That was my question. Again, like Mrs. Moore
said, if this house is built and the gentleman that owns this adjacent property
decides he wants to buy it...1 know | don’t have any facts. it's just things
running through all of our heads of what might take place. That's all | have.

Mr. Blankinship - Thank you.

Mr. Mackey - Any questions for Mr. Crostic? Thank you, sir. Would
anybody else like to speak in opposition? At this time, I'd like to ask Mr. Rempe
to come back to the podium, please. | have a question. Were you aware that the
property beside yours was a sober living facility or home?

Mr. Rempe - No, | was not.
Mr. Mackey - You were not.
Mr. Rempe - | would like to point out that, you know, a variance is a

very technical matter. We have met our tests and our obligation here. As
everyone knows, there are certain tests. If you meet them, you meet them; if you
don’t, you don't. So we feel that we've met the tests. We understand and respect
your position. This is going to be a large lot, so it's going to have the feel of a
rural setting. It's just lacking the lot width requirement. That's all.

Ms. Harris - Mr. Rempe, can you answer the question that
Mr. Crostic posed? How did you learn of this property?

Mr. Rempe - It was for sale on the MLS, so anybody could have
bought the property. | think this property’s been up for sale for a long time.

Mr. Mackey - Any other questions for Mr. Rempe? All right. Thank
you. Can we have the next applicant?

[After the conclusion of the public hearings, the Board discussed the case
and made its decision. This portion of the transcript is included here for
convenience of reference.]

Mr. Mackey - What is the pleasure of the Board? | am the Varina

magistrate. This is a very tough case. Having heard what many of the neighbors
have said, we definitely feel the concerns. But the applicant has met the five
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subtests in order to receive a variance, so there's really nothing under the code
that we can do to deny them. Having said that, | make a motion that we grant the
variance for VAR2018-00005. Is there a second?

Mr. Green - So moved.
Mr. Mackey - Okay, it's been moved and seconded. Discussion?
Ms. Harris - Yes. | think the neighbors do have a problem, but |

think that they're going to have to address that problem. If the sober living facility
is not meeting standards, | think they need to address that problem. Get other
people involved in it. | don’'t think that we are indifferent to problems of this
nature. But as far as this case | concerned, | think the subtests have been met.

Mr. Mackey - Any other discussion?

Mr. Bell - Yes, very briefly. | am also very understanding about
all the concerns presented to us by the property owners. Fortunately, on some of
their problems, in order for it to happen it has to come back through us. In that
case, they'll be looked at again. Unfortunately, we act on what we know, what the
facts are, not the speculations. And yet if you have a piece of property, you
speculate on a lot of things, whether too much snow is going to get on your roof
and cause it to break, whether you want to stay rural and you find that a
subdivision has moved in. There is not much you can do without breaching the
code. But | understand, and | just wanted to say that. | think all of us up here
understand it. But as was already said, what we know is what we rule on, and
that’s what we did. Thank you.

Mr. Mackey - Any other discussion? All right, it's been moved and
seconded. All in favor of granting the variance say aye. Any opposed? The ayes
have it, and the motion is carried 5 to 0.

After an advertised public hearing and on a motion by Mr. Mackey, seconded by
Mr. Green, the Board approved application VAR2018-00005, MARK REMPE
requests a variance from Section 24-94 of the County Code to build a one-family
dwelling at 6099 Old Lafrance Rd (Parcels 834-706-5793 and 834-708-8616)
zoned Agricultural District (A-1). The Board approved the variance subject to the
following conditions:

1. This variance applies only to the lot width requirement for one dwelling only.
All other applicable regulations of the County Code shall remain in force.

2. Only the improvements shown on the building design filed with the application

may be constructed pursuant to this approval. Any additional improvements shail
comply with the applicable regulations of the County Code. Any substantial
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changes or additions to the design or location of the improvements will require a
new variance.

3. Approval of this request does not imply that a building permit will be issued.
Building permit approval is contingent on Health Department requirements,
including, but not limited to, soil evaluation for a septic drainfield and reserve
area, and approval of a well location.

4. Clearing, grading, or other land disturbing activity shall not begin until the
applicant has submitted, and the Department of Public Works has approved, an
environmental compliance plan.

5. Prior to the approval of a building permit, the property owner shall adjust the
lot line between the property (GPIN 834-706-5793) and Parcel 834-708-8616, in
order to ensure the property contains at least one acre of lot area. The remainder
of Parcel 834-708-8616 shall be consolidated with Parcel 834-707-5482.

6. A street sign and post for Old LaFrance Road shall be installed by the
applicant prior to the issuance of a certificate of occupancy. Signs for non-
maintained rights-of-way shall have a blue background (#3M product # 1175C or
approved equivalent) with white letter(#4090 or approved equivalent).

Affirmative; Bell, Green, Harris, Mackey, Reid 5
Negative: 0
Absent: 0

[At this point, the transcript continues with the public hearing on the next
case.]

VAR2018-00006 SHURM HOMES requests a variance from Section
24-94 of the County Code to build a one-family dwelling at 3783 Darbytown
Place (Parcel 827-692-6694) zoned Agricultural District (A-1) (Varina). The lot
width requirement is not met. The applicant proposes 135 feet lot width, where
the Code requires 150 feet lot width. The applicant requests a variance of 15 feet
lot width.

Mr. Blankinship - Would everyone who intends to speak to this case
please stand and be sworn in. Mr. Rempe is stili under oath. No one else? All
right, Mr. Gidley, you may begin.

Mr. Gidley - Thank you again, Mr. Secretary, members of the
Board.
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This is also a request for a lot-width variance, this time for property located near
the intersection of Interstate 295 and Darbytown Road. The history of this
property is a little bit complicated. The original site was roughly seven acres, but
when Interstate 295 was put in, Darbytown Road was relocated. It ended up
splitting the seven-acre tract. To the north of Darbytown Road, you had a 3.1-
acre parcel, which included this parcel here and the one that is the subject to
today’s request. It contained 3.1 acres and had adequate lot width on Darbytown
Road.

In 1995, the owner of the property divided the property. That created two parcels,
one that met code here on Darbytown. Unfortunately, in dividing the property, it
created a second parcel here that did not have the required lot width. This parcel
has 137 feet of lot width on Darbytown Place rather than the required 150 feet.

Following the division in 1995, the owner at the time applied for and obtained a
variance in 18996. Sweet Homes subsequently acquired the property before
selling it to the current owner in 1897. The original variance eventually expired,
and the new owner applied for and received a second variance for lot width in
2007. This has also expired. Today, Shurm Homes and Mark Rempe have
applied for what's essentially the third lot-width variance on this property. This
would allow for the construction of a single-family dweliing on the parcel.

This is the view of the property from Darbytown Place. As you can see here, it's
fairly level and open right here. Once you get to the wooded area behind it, it
does slope down significantly, and there are environmental constraints in the
back.

As far as the evaluation of the variance, does the Zoning Ordinance
unreasonably restrict the utilization of the property? In this case, again it
shouldn't have been created, but the reality as it stands right now is you have a
large area up front here where a home could be developed. Yet absent a
variance, a home could not be developed on the property due to the lack of
adequate lot width.

As far as the five subtests are concerned, when the current owner, Mr. Kenney,
acquired the property in 1997, a variance was still in effect on the property. He
did not create the hardship, and he purchased the property in good faith with a
reasonable expectation that it was a buildable lot, due to the variance that was in
effect at the time. This is the property right here in front of you, and this is looking
across the street at some adjacent homes.

When it comes to any detrimental impact on nearby property, the proposed use
of this property is a one-family dwelling. As you can see, it's consistent with the
properties in the area. Staff, however, has not received any information from the
applicant regarding the proposed dwelling for this specific property. The adjacent
homes, as you can see, are a mix of vinyl and brick siding, and they also have
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brick foundations on four sides. They range in area from 1,302 square feet up to
2,208 square feet. Assuming the new home will be of similar design, it should not
pose a substantial detrimental impact on nearby property.

As far as an ordinance amendment to resolve this issue, variances for lack of lot
width are fairly common. Again, you heard seven such requests last year, and
you just heard one a moment ago. The events that led to this situation are
unusual and are not easily addressed by an amendment to the Zoning
Ordinance. This is not a use variance because the property is zoned A-1,
Agricultural, and a one-family dwelling is a permitted use in that district.

And finally, a special exception or modification is not an option in this case.

In conclusion, allowing a home to be constructed would provide a beneficial use
for the property. Although the parcel should not have been created, the current
owner was not responsible for its creation and purchased it in good faith. There
have also been two previous variances approved here. Since the remaining
subtests are also met, assuming the home’s design is compatible with nearby
property, staff can recommend approval of the request subject to the conditions
in the staff report.

This concludes my presentation. If you have any questions, I'll certainly be happy
to answer them.

Mr. Mackey - Thank you, Mr. Gidley. Has the staff been provided by
the applicant any pictures of what the home would look like?

Mr. Gidley - No sir, we have not.

Mr. Mackey - All right. Any other questions?

Ms. Harris - Yes. Mr. Gidley, this lot is bit shallow, right? | was

wondering how many feet from the public right-of-way wouid they be allowed to
construct a home and stiil have the required number of feet.

Mr. Gidley - It's a prefty good distance. On here you can see 225
feet to here. | would say it goes probably 100 feet, 125 feet, something like that.
So there is adequate room to put the proposed home on it.

Mr. Blankinship - The code requires fifty feet of setback, and they've
not even applied for a variance from that.

Ms. Harris - Right. When | drove by there, it just seemed so

shallow. The lot seemed shallow, like a big drop. | was curious as to how many
feet before that ravine.
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Mr. Gidley - The ravine starts shortly after you get to the wooded
area here. On the adjacent properties, you can see they're roughly in line with
the cleared area on this site. You have two homes here. So there’'s no reason to
suspect you can't place a home here and have a similar front yard as the two
adjacent homes. And then whether this is wooded or a ravine or not, you can still
count this towards your rear setback requirement.

Ms. Harris - All right, thank you.

Mr. Gidley - Yes ma'am.

Mr. Mackey - Any other questions for Mr. Gidley? All right, thank
you, Sir.

Mr. Gidley - Thank you, Mr. Chair.

Mr. Mackey - Can we hear from the applicant?

Mr. Rempe - We appreciate staff's time and effort on the case, and

we concur with staff's findings. We feel that we meet the tests for the variance.

Mr. Green - Could you tell us what kind of home you're going to
put there?
Mr. Rempe - The home will be for a first-time homebuyer. It will be

1,400 to probably 1,800 square feet. We don't know the exact model yet. The
next step will be filing a permit, and we'd work with the County on making sure
everything’s right with the permit.

Mr. Green - And it will be similar to the other homes?

Mr. Rempe - It'll be similar. We're in the homebuilding business,
and as you probably know, you build to make money within that neighborhood.

Ms. Harris - Mr. Rempe, would it be two stories or one-story? |
know that other homes in that community seem to be one-story homes, mostly
ranchers.

Mr. Rempe - We do have plans for a rancher, so that's a good
possibility. But [ just don’t know right now.

Mr. Mackey - Any other questions?

Ms. Harris - Yes. How did you learn of this lot? I'm just curious.
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Mr. Rempe - There are a lot of lots that are for saie in Henrico. I'm
in the affordable home business for first-time homebuyers.

Ms. Harris - So an electronic search?

Mr. Rempe - Electronic search.

Mr. Blankinship - He’s not giving away his trade secrets.

Mr. Mackey - Mr. Rempe, have you seen all five conditions, if they

were approved?

Mr. Rempe - Yes.

Mr. Mackey - Do you agree with all five conditions?

Mr. Rempe - Yes.

Mr. Mackey - All right.

Mr. Blankinship - | see why it's important now. We did point out a

minimum square footage of 1,300 square feet. The code only requires 900, so
that is a little bit of a bump up to make it more compatible with the surrounding
neighbors.

Mr. Mackey - And you do agree to comply with that?
Mr. Rempe - Yes.
Mr. Mackey - Okay. Any other questions for Mr. Rempe? All right,

thank you sir. Is there anyone here who would like to speak in support of this
application? Anyone to speak in opposition? All right, thank you. Before we go on
to our last case, I'd like to take ten-minute recess so we can—

Mr. Blankinship - Do you want to go through the decisions first and then
take the recess?

Mr. Mackey - Yes, let’s do that. That would be better.
[After the conclusion of the public hearings, the Board discussed the case
and made its decision. This portion of the transcript is included here for

convenience of reference.]

Mr. Mackey - What is the pleasure of the Board?
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Ms. Harris - [ would fike to make a motion on this. | move that we
approve this variance. Looking at the report that we were given, it seems that the
five subtests are met. | think that a rancher or something similar on that property
would be an improvement in that neighborhood. it's an attractive neighborhood
as it is. | see no detrimental harm to the neighborhood if we approve this case.

Mr. Mackey - All right, it's been moved by Ms. Harris. Is there a
second?

Mr. Bell - Second.

Mr. Mackey - Seconded by Mr. Bell. Discussion? | agree with

Ms. Harris's statements and Mr. Bell. | think all the subtests have been met. | do
think it would be an improvement to the area if the variance was approved. Any
other discussion? All right, it's been moved and seconded. All in favor of granting
the variance say aye. Any opposed. The motion is carried 5 to 0.

After an advertised public hearing and on a motion by Ms. Harris, seconded by
Mr. Bell, the Board approved application VAR2018-00006, SHURM HOMES
requests a variance from Section 24-94 of the County Code to build a one-family
dwelling at 3789 Darbytown Place (Parcel 827-692-6694) zoned Agricultural
District (A-1) (Varina). The Board approved the variance subject to the following
conditions: _

1. This variance applies only to the lot width requirement for one dweliing only.
All other applicable regulations of the County Code shall remain in force.

2. Approval of this request does not imply that a building permit will be issued.
Building permit approval is contingent on Health Department requirements,
including, but not limited to, soil evaluation for a septic drainfield and reserve
area, and approval of a well location.

3. Clearing, grading, or other land disturbing activity shall not begin until the
applicant has submitted, and the Department of Public Works has approved, an
environmental compliance plan.

4. There shall be no further division of the property.
5. The proposed home shall have brick and/or vinyl siding with a brick

foundation on all four sides. It shall contain a minimum of 1,300 square feet of
livable floor area.

Affirative: Bell, Green, Harris, Mackey, Reid 5
Negative: 0
Absent: 0
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Mr. Mackey - At this time before hearing the deferred case of The
East End Landfill, we're going to take a ten-minute recess while we gather our
materials.

[The Board takes a ten-minute recess.]

Mr. Mackey - | call the meeting back to order, and we can proceed
with our final applicant.

Mr. Blankinship - This case is CUP2013-00014, The East End Landfill.
The director of planning requests revocation of a conditional use permit at 1820
Darbytown Road.

CUP2013-00014 THE EAST END LANDFILL: the director of planning
requests revocation of a conditional use permit at 1820 Darbytown Road (Parcels
808-706-6679, 808-707-7024 and 809-707-1585) zoned Business District (B-3)
and General Industrial District (M-2) (Varina).

Mr. Blankinship - Would everyone who intends to speak to this case
please stand and be sworn in. Raise your right hands, please. Do you swear the
testimony you're about to give is the truth, the whole truth, and nothing but the
truth so help you God? Mr. Tokarz?

Mr. Tokarz - Good morning, members of the Board. My name is
Tom Tokarz. | am here representing the director of planning regarding the latest
round of The East End Landfill's noncompliance with the Henrico County Code
and the use permit issued by this Board. Indeed, TEEL's excuses for its
noncompliance with the conditions imposed in CUP2013-00014 are eerily
reminiscent of what Ms. Harris and | remember about TEEL's illegal deposit of
coal ash several years ago. As Yogi Berra famously said, “It's déja vu all over
again.”

We're here today on Mr. Emerson’s petition asking the BZA to revoke the use
permit for noncompliance with the use permit and to give the landfill ninety days
to stop accepting waste. | explained the reasons for the petition in my December
1, 2017 letter, and today | want to address TEEL's response in a little more detail
than my letter to you earlier this week.

Because TEEL argues about what the Board has the power to do, | want to start
with the Board’s authority to impose conditions on conditional use permits. So I'll
take us to slide #1. This is Virginia code 15.2-2309, subsection 6. This states that
the BZA has the power to hear and decide applications for special exceptions as
may be authorized by the ordinance, which is what the BZA did in 2013, and that
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the Board may impose such conditions relating to the use for which a permit is
granted as it may deem necessary in the public interest.

When the BZA approved the use permit in 2013, it imposed thirty-two conditions
in its approval. If you read the transcript of that hearing, the applicant agreed to
those thirty-two conditions in the approval. So here’s what condition #1 said: The
use permit is subject to all provisions of the County code. This is important
because Section 24-116(c) of the County code on June 27, 2013, had this
provision: “Construction or operation shall be commenced within one year of the
date of issuance of a special use permit or it shall become void.” The reason this
is important is because the power of the BZA to issue use permits is what is
decided by the Board of Supervisors. When they gave the power to issue a use
permit, they also gave the conditions under which use permits can be granted.
And 24-116 specifically provided that the construction or operation must be
commenced within one year or it shall become void. This requirement of the
County code, in our view, was incorporated into the use permit by condition #1.

There is no dispute that TEEL did not commence construction or operation of the
added area. The added area was the area that was added as part of CUP2013-
00014—1'll just keep calling that the use permit—when the use permit was
submitted and approved by the BZA. The added area was an area that had been
added to the landfill, not previously part of the 2007 use permit. Therefore, as to
the added area, it is our position that the use permit became void on June 27,
2014, because operation and construction did not commence within one year in
the added area as required by Henrico County code.

Now TEEL says it didn't have to commence construction or maintenance in the
added area because it was operating in the main area of the landfill, and that was
sufficient to satisfy Section 24-116(c). However, this argument ignores the fact
that one of the two purposes of the use permit was to add the added area to the
landfill. In addition, this argument ignores the requirement of section 24-116(c) to
commence construction or operation within one year. Because TEEL was
already operating in a portion of the landfill, the word commence in 24-116(c)
applies to the added area, which was not in operation at that time. Because
TEEL did not commence construction or operation in the added area within one
year of the use permit, TEEL did not comply with condition 1, and the use permit
was void.

If you do nothing else today, the director of planning asks the Board to revoke the
permit as to the added area to give effect to condition 1 of the use permit and
Section 24-116(c) of the Henrico County Code.

Mr. Emerson also seeks revocation of the use permit for TEEL's noncompliance
with condition 4. Condition 4 provides that the applicant shall obtain and maintain
all applicable permits from the Virginia Department of Environmental Quality.
TEEL admits it has not obtained permits from DEQ for the added area. TEEL
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claims it's been unable to get the necessary permits for reasons beyond its
control. But there are two responses to this argument.

First, TEEL could have come to the BZA in 2014 and asked for an amendment of
the use permit when it realized it was not going to comply with condition #4. 1t did
not do so. it can’t complain now because it failed to do so at the time.

Secondly, although TEEL blames DEQ and CVWMA and the County for not
obtaining its permits for the added area, none of them did anything to stop TEEL
from submitting responses to DEQ’s technical review #1 during the twenty
months between March 2016 and October 2017. In fact, before the BZA hearing
on this use permit last August, TEEL admitted to the BZA it had deliberately
chosen not to submit anything to DEQ for over seventeen months as a permitting
strategy.

Now TEEL also claims it did not need to obtain a permit for the added area
because it does not intend to use the added area until sometime in the future.
Therefore, it says the word appiicable doesn’t apply to the added area yet.
However, condition 4 required TEEL to obtain all applicable permits. There is not
dispute that TEEL needs DEQ permits for land-filling operations in the added
area. And this is proven by the fact that TEEL started the DEQ application
process for the added area in September 2013. There is simply no provision in
condition #4 for TEEL to delay getting a permit for the added area until TEEL
decides it needs to. TEEL's position is apparently that TEEL gets to decide how
to comply with the use permit simply by claiming that it's not ready to start work
in the added area.

Therefore, the BZA should also determine TEEL has not satisfied condition 4 of
the use permit.

The third ground for revocation of the use permit is violation of condition 20, and
this is new. This is new from last August. Condition #20 is up here on the screen.
“The landfill shall only accept construction, demolition, and debris waste...No
hazardous waste as defined by the Virginia Hazardous Waste Management
Regulations, nor any biodegradable material other than woody waste from
construction, demolition, and land-clearing operations, shall be deposited in the
landfill or used as fill or cover material.”

On April 28, 2017, TEEL’s annual report certified to the BZA that the materials
received by TEEL met the requirements of condition #20. That's attachment T in
materials submitted in the December petition. That was a certification to the BZA.
Flat statement. No exceptions. But then we found out that certification’s not true,
subsequent to our meeting in August.

In 2017, DEQ gave TEEL a Notice of Violation, which is attachment R to the
Petition for Revocation that was filed on December 1st. In the Notice of Violation,
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it included a copy of a March 8, 2017, Generator's Waste Profile form for what's
called spent bauxite mud, generated during aluminum sulfate production that
TEEL has accepted and mixed with soil and used as progressive cover. We
would submit to the Board that spent bauxite mud generated during an industrial
process is not construction, demolition, or debris waste, nor is it woody waste
from construction, demolition, or land-clearing operations.

The September 2017 Notice of Violation also included a copy of a June 6, 2017,
Generator's Waste Profile form, for what Sunoco Products, the generator,
classified as pre-sell indusinial waste. Pre-sell industrial paper mill sludge waste
ts not construction, demolition, or debris waste. Nor is it biodegradable material
that is woody waste from construction, demolition, and land-clearing operations.
It is paper sludge generated in an industrial process. TEEL's claim that it falls
within the use permit because it originally came from wood should be rejected.
You can see from these two pictures in the September 2017 DEQ Notice of
Violation that this industrial waste did not come from construction, demolition, or
land clearing.

For these reasons, the director of planning requests revocation of the use permit
for TEEL’s failure to comply with conditions 1, 4, and 20 of the use permit. I'l be
glad to answer any questions.

Mr. Mackey - All right. Any questions from the Board of staff? None

at this time. Thank you.

Mr. Tokarz - Thank you.

Mr. Mackey - Can we hear from the applicant?

Mr. Plumlee - Good morning. | appreciate everyone's patience

today. My name is Bryan Plumlee. We're here in support of TEEL.

Mr. Mackey - Can you spell that, Mr. Plumlee?

Mr. Plumlee - Yes sir. My last name is P (as in Paul), l-u-m-i-e-e.

Mr. Mackey - Thank you, sir.

Mr. Plumlee - | wasn't born as tall as the Plumiee brothers that play

basketball, but it's the same spelling.

We’re here, obviously, to object to this petition to revoke. | think I'm going to take
about fifteen minutes to go through my presentation. We have two witnesses
here to talk very briefly about TEEL as a company and also a little bit about the
process of submitting for applications.
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Mr. Schmidt is also here with my office to address some items if necessary. I'll try
to make this brief, answer your questions, and do this as quickly as | can. The
fact that | have a lot of slides actually allows me to move more quickly because
I’'m just going to speed through them.

First, | want to make sure my objections get put on the record here. We object to
the County's discussion of prior incidents by Mr. Tokarz before the 2013 CUP.
We object to the County's submission of a DEQ Notice of Violation as it is not a
finding of fact that's admissible as part of this proceeding. We object to the
County attorney presenting himself as an expert witness in solid waste matters.
And the County has presented no competent evidence in this hearing. We object
to the County's revised petition, because the County has shifted its position. If
you recall in August when we came here, the County came specifically to revoke
a permit for an expansion. We pointed out that they were trying to revoke our
only permit. Well | think they've come around to agree to the point that if our
permit is revoked, we're shut down as an operation. In the period of time since
we came in August, the Notice of Violation from the DEQ was gathered by the
County, and they're using that as a separate matter now under condition 20 to try
to shut down our operation. We object to that shifting of paosition. I'll go through
the specifics.

First, a little bit of background on this landfill. I'm sure you all have heard a lot
about the landfiil over the years, but I'm just going to give you a quick summary.
These landfills have been in operation in this county since the 1980s. In 2007,
two landfills were combined into one permit. The 2007 permit that was approved
December 21, 2007, combined the East End Landfill with the Darbytown Landfill.
The DEQ Solid Waste Permit 524 is the current DEQ permit for this landfill, held
by TEEL as the only permit required by DEQ. The CUP in 2013 actually
superseded the 2007 CUP, and it was approved by this Board in June 2013 at a
hearing.

First, the application for the 2007 was very similar to the 2013 in that it said it was
to combine operations of two landfills under one permit and add additional
property to the permit. Here’s the approved permit from December 21, 2007.

Looking first at condition 4, if you go back to 2007 and look at condition 4, you
see it says that the applicant shall obtain and maintain a permit or permits from
the DEQ and specifically stated if this condition is not satisfied within one year of
approval, the use permit shall be void. There was a very specific reason for that
condition. That was— what you see in the narrative that was submitted in 2007, it
states quite plainly given the need to obtain a DEQ permit, the applicant requests
that the effectiveness of the CUP be conditioned upon the issuance of a new
DEQ permit. They needed a new DEQ permit. That was obvious from the
application.
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This information is contained in exhibit E from the County’s petition to revoke.
You see that Solid Waste Permit 525 was indeed obtained by TEEL on January
1, 2008. So the very next month from the date of the hearing, the granting in
December 2007 of the first CUP, they obtained their DEQ permit 525. The Solid
Waste Permit 524 they'd already possessed walking into that hearing. They had
possessed it as early as May 2006.

What happened then was that TEEL consolidated Solid Waste Permit 525 into
Solid Waste Permit 524 to make it one. And here is the permit modification #10
dated March 23, 2012, and it simply says this tenth mod of the permit includes
merging permit 525 and permit 524 into one facility operating under permit #524.

When we came for approval of the CUP in 2013, we held one permit with the
DEQ. That's the same permit we have now. That's the same permit we're going
to have into the future. That's why—you see first—| want to go back to the
application in 2013. We're asking you to add the Simons’ tract, which is about
eleven acres of property, to the East End Landfill—which at the time of this
application was 107 acres—with the effect of replacing and superseding the prior
conditional use permit. So the 2013 replaced the 2007, adds the Simons’ tract to
it.

And now condition 4 has been changed by the Board. Condition 4 says the
applicant shall obtain and maintain all applicable permits. Not the permit or
permits from the DEQ, but all applicable permits. It removes the one-year
deadline. You see it right there in the condition. It removed the one-year
deadline. I'll flip back so you can see the prior condition 4 said if this condition’s
not satisfied within a year, the use permit is void. That was removed in 2013.

So there is no other DEQ permit required. That is a basic misunderstanding the
County had at the outset of this. It's shifted its position because it was mistaken.
It thought it was revoking a permit just for an expansion. We know that's not true.
The only permit we need from DEQ we currently have. In fact, the technical
review that Mr. Tokarz presented to you, you see it references permit #524. That
is the permit we hold. All we're seeking is a modification to add the expansion in
the landfill. We're not seeking any new permits. That's a very important
distinction. Again, this is the condition. The applicant shall obtain and maintain all
applicable permits from the DEQ. We possess it.

What the Board did instead, instead of having the one-year termination period in
that condition #4, the Board put different language in this conditional use permit
in 2013. You see it at the very end, the very last page of the conditional use
permit. It said the rules of the Board provide that this approval must be acted
upon by June 27, 2014, or it becomes void. Acted upon. Okay. So what do we do
to act upon it?
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Mr. Mackey - I just have one question for clarification. TEEL is the
portion that was the southwest property?

Mr. Plumlee - | believe so.
Mr. Mackey - Okay. And you bought Darbytown and—okay.
Mr. Plumlee - Darbytown. And they were combined. That was in

2007 that that combination occurred.
Mr. Mackey - All right. Sorry.

Mr. Plumlee - So 2013 came, and we wanted to add the Simons’
eleven acres to it. That's what 2013 was about. In addition to wiping out the old-—

Mr. Mackey - Now 2013, is it still two properties or is it one now?

Mr. Plumlee - They had been merged before the presentation in
2013. Both as a permit before the Board, the CUP, and the DEQ permit 524,

Mr. Mackey - All right. So before 2013, they came together.
Mr. Plumlee - That’s correct.

Mr. Mackey - Okay. All right. Sorry for the interruption.

Mr. Plumlee - No concern at all. That's a good question.

The Board actually decided to put the restriction on time in this language, which
is starkly different than the 2007 language. So the language becomes extremely
important to understand and consider here, saying we have to act upon it by
June 27, 2014, or it becomes void. Well we acted upon this right away. We
began immediately to operate. You see our inspections that we're receiving from
the County. These are County inspections through the years that we've received,
and you’ll see more as | go through.

We also acted upon the conditional use permit by requesting an extension and
submitting our part A application. You see September 25, 2013? We submit our
part A application with the DEQ. So we are acting upon it. There’s no dispute that
we have acted upon this.

Condition 1 | want to address very quickly. It's a very similar concept in that you
have to act within a certain period of time is what the code section is saying. But
Mr. Tokarz has cited us as violating. But if you look at the language, the condition
says the use permit is subject to all requirements of County code, and the code
section that Mr. Tokarz has cited—116(d) actually—says construction or
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operation shall commence within two years of the date of issuance of the
conditional use permit or it shall become void. Well, that's simply not the type of
CUP that was being requested at the time. It was truly an operating facility. It was
operating at that time. So this code section was never going to be violated. It was
never subject—really, this landfill was never subject to it. The expanded area
only comes into play when the expanded area is required. We're still an
operating landfill. Since the 1980s.

Mr. Mackey - This 2013 one wasn't for the expanded area?

Mr. Plumlee - It was only for the addition of the expanded area, but
it actually superseded the prior. Okay. So in other words, if you look at the
application, the wording of i, it's eleven acres being added to a 107-acre site.
Okay. And the application is saying to add the Simons’ contracting yard to the
East End Landfil with the effect of replacing and superseding the prior
conditional use permit. So this is not a CUP just for an expansion. It is a CUP for
the landfill. Okay. It's an operating facility. So there is no distinction made here in
any of the language of the CUP saying we understand you're operating, but you
have to operate now the expanded area. There’s nothing in the CUP that directs
us to do anything to the expanded area. In fact, if you read these conditions,
they’re to be enacted now. Stop signs, entrances, the way the trucks drive—all of
that is to happen now. Nobody says wait for a year; they say take these
conditions and apply them now. Okay. So the conditional use permit is in effect.
That’'s why that County code section can't be violated by the landfill at that time.

Let me get back to my spot very quickly. Okay.

So the summary here is we've been operating under a solid waste permit for the
DEQ 524 since May of 2006. Solid waste permit 525 was merged in 2012, and
they were seeking to modify 524 for the expansion, which is not needed until the
landfill is filled. Right now we're still with a brand new cell that's just been buiit.
So the expanded area isn't going to be needed for many years down the road,
two or three years down the road.

As a practical matter, you wouldn't force us to build the expanded area when it's
not needed by the operation. We're an operating facility. That's where | think
there’s a basic misunderstanding here. We obtained and maintained all
applicable permits. We still have our DEQ permit. No problems. TEEL acted
upon the permit prior to June 27, 2014, and we operated within two years. So
we’'ve met both condition 1 and condition 4 clearly without question.

Now | want to address condition 20 that Mr. Tokarz raised regarding the

materials that have been taken at the landfill. Now there’'s been no evidence
presented by the County at all.
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First, it's important to understand the DEQ regs which the County does not have
the expertise the DEQ holds with regards to the materials that are taken there.
However, the County does inspect and conducts monthly inspections of the
facility. With regards to bauxite mud and woody sludge, number one, it is not
waste under the regs. It is not waste under the regs. When you operate a landfill,
you put down the C&D material. But to meet all the requirements of operating,
you also then have to put dirt or fill—or cover material in order to cover that C&D
during daily operations. You can't leave the area exposed to the wind and the
elements. You must on a daily basis put cover over the C&D to properly operate
under the regulations. That's what the bauxite mud and the woody sludge were
being used for, for cover.

This is a very important thing to understand. Cover is not what is brought for
depositing in the landfill. It is a product for use to operate the landfill. There is an
important distinction. If you go into the DEQ regs, it states the following materials
are not solid waste for the purpose of this chapter. Materials that are used or
reused or prepared for use or reuse as an ingredient in an industrial process to
make a product or as effective substitutes for commercial products or natural
resources. Bauxite mud can be mixed with and used as effective substitute for
daily cover, which is a natural resource like dirt. Bauxite mud is an appropriate
substitute for soil.

Same thing with woody sludge. It meets the same definition. It can be mixed and
used as an effective substitute for daily cover, a natural resource. Woody sludge
is an appropriate substitute for soil. That's why it's used. It really doesn't have
any other purpose. You wouldn’'t use woody sludge to deposit it in a landfill. It
would simply be a blob sitting in your landfill. You spread it out thinly mixed with
soil, and you use it as cover. It will hold things down while you can then operate
with your trucks and bring in more C&D. That's what we're talking about.

| want to address the next misunderstanding | think | see in the County’s petition
to revoke. They're asserting to you somehow that industrial waste is prohibited
under condition 20. It is not. If you look at condition 20, it does not prohibit
industrial waste used as cover, in the process of cover.

Now | want to give just a little bit of history again about 2007. In 2007 when you
look at condition 20, it does not regulate cover. Condition 20, if you look
specifically it says the material to be deposited in the landfill. It's talking about
what's to be deposited shall not include hazardous waste or any biodegradable
material other than woody waste from construction, demolition, and land-clearing
operations. So in 2007, you did not regulate the cover; it was what was being
deposited.

What happened next is the County got into a dispute with TEEL over the use of

fly ash specifically in tires. There was a lawsuit that occurred. And there was a
resolution, a settlement of that. Okay. That's not why we're here, but that was
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raised at that time as a problem after the 2007 CUP. So how was that
addressed?

If you look in the approval letter of 2013 when you talk about condition 20, now in
condition 20 you’re regulating fill for the first time. Did not regulate fill going back
to 2007, but now you're regulating fill. It says no hazardous waste as defined by
the Virginia Hazardous Waste Management regs nor any biodegradable material
other than woody waste for construction, demolition, and land-clearing operations
shall be deposited in the landfill or used as fill or cover material. So now they're
saying no hazardous waste as cover material and no biodegradable material
other than woody waste for cover material. So for the first time, starting in 2013,
we are told that the product that we use to cover during our operations, to
spread, cannot be hazardous so—and it can also not be biodegradable unless
it's woody waste from the land-clearing operations. All right. It does not prohibit
industnial waste.

So the Notice of Violation that Mr. Tokarz pointed out and the County has relied
upon, they say the spent bauxite mud is industrial waste. Industrial waste is not
prohibited as cover. Then, the pre-sell industrial paper mill sludge from the
Sunoco products. This, too, is industrial waste. Again, it's not prohibited as cover.
There is no prohibition of industrial waste for the purpose of cover. C&D material
only for deposits. Okay?

So if you know the industry, the landfill industry, there is a process of operating
the landfill and then what you take in from trucks, what trucks are bringing to you.
You're regulating what the trucks can bring in. That's C&D. Okay? Later you said,
“We didn't like the idea that you used fly ash, so we're going to regulate now
what you use as cover.” So that came later in 2013, and that says no hazardous.
Well, the industrial waste is not hazardous waste. This bauxite mud and the
woody sludge, that's not hazardous. But it's industrial. And you look.

This is a quote from a Notice of Violation from the DEQ. It says the facility
accepted and disposed of industrial waste. lts records show that spent bauxite
from aluminum sulfite production originating from Chemtrade was accepted,
mixed with soil, and used as progressive cover. It's talking about using that item
as cover. The same thing with the sludge.

But here’s my point about the Notice of Violation being used for the purpose of
sustaining this action against us, which started last August when they said,
“We're only here to cancel your extension. But oh now we realize it's the whole
permit we’re trying to attack.” They want to use a Notice of Violation. But if you
look at the Virginia Code 2.2-4001, it says a Notice of Violation should not state
that a responsible party has violated or is in violation of an environmental
requirement, because that might imply incorrectly that DEQ has made a case
decision. The responsible party is entitled to notice and a process to dispute
alleged violations before a case decision is made or corrected action imposed.
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So you can't use this as a finding. And why? Because we didn’t have our informal
fact-finding proceeding with the DEQ. Why is that? Because the DEQ has told us
that they're taking no further action on this. You see this as an email from Frank
Lupini, compliance manager of the DEQ. {'ve spoken to land protection, and the
issue mentioned in #4, which is the bauxite mud and the woody sludge, there's
nothing further remaining to be completed. And why is that? Because the DEQ
says we'll let you use it. You can use it. You requested to use as alternate
progressive cover, and we hereby authorize you to do it. Same thing with the
wood. It's right there. They fully authorized this use for cover. Condition 20
doesn’t prohibit it as cover.

So we shouid not be here on a violation of 20. It is for the purpose of cover. And
the County has not presented one witness. Nothing. 1t has just submitted with
DEQ—but DEQ has its own expertise, its own understanding of its regs, the way
it regulates waste. They hold us to hard rules that we must comply with, and
we're dealing with them. They have the expertise to regulate the landfill.

So industrial waste is not prohibited under condition 20 for cover. The DEQ is
taking no action for its use in the past, and the DEQ is allowing us to use it as
cover.

Now, | want to finish this section 20 by talking about woody waste, because
woody waste is specifically allowed under the condition. First of all, debris waste
means waste. And we've talked about C&D for a minute, debris waste. it's the
defined in the code to mean stumps and wood, brush, leaves, etcetera. Land-
clearing activities means the removal of flora—like trees—from a parcel of land.
Woody sludge is wood, and the wood came from trees which were cultivated on
a parcel of land. It's entirely consistent with the regs of the state and entirely
consistent with condition 20. No biodegradable waste other than woody waste
from construction, demolition, and land-clearing operations used as fill or as
cover material. So you can even deposit this.

So how does Sunoco get its wood? It tells you in its sustainability policy dealing
with forests. And here’s their sustainability policy. They're getting their wood by
land clearing.

So our conclusions, we have met conditions 1 and 4 that the County claims we
violated because we timely obtained our DEQ permit and we maintain it today.
Condition 20, bauxite mud and woody waste are not solid waste to begin with. If
they're deemed industrial waste, your condition 20 doesn't prohibit industrial
waste as cover. And the Sunoco woody waste originated from land clearing and
therefore would be defined also as C&D and allowed specifically under your
condition. There are many ways that we've fully complied with condition 20 that
I've gone through
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It is the County’s burden to prove non-compliance with our conditional use
permit. But it has submitted no testimony and no evidence. And let's look at the
inspections of the County. Here the County is in March of 2017, which DEQ says
was the first month of acceptance of the cover. What does the County inspection
say? The County inspector certified that only C&D waste was accepted. The
inspector understands that there's waste deposited and then there’s cover. This
happened for every month that we were able to obtain inspection reports. There
were two or three months there that the County didn't have inspection reports.

Mr. Mackey - What was the last slide?

Mr. Plumiee - The last slide is actually my request from our office for
the months April, May, and June of 2017, and the County says we couid not find
those inspection reports. So | wanted to point out for the months of April, May,
and June 2017, we did not receive inspection reports from the County through
our FOIA request.

My point is for every month we were able to obtain inspection reports, they've all
indicated we have complied with C&D-only waste accepted in our facility. So
there is no assertion that we’re allowing trucks in to dump in this landfill, waste
other than C&D. This whole discussion is about the material we're using for
cover. That's all this is about.

That's in essence my presentation. I'm more than happy to address any
questions. My colleague Mr. Schmidt was going to briefly address the issue of
the CCBs, the fly ash, that was an old issue that Mr. Tokarz recently brought up
in his most recent submission this week. | think it was on the 18th of March. Just
simply to address the fact that that went to court. The two sides resolved it,
settled it with a voluntary dismissal. Okay? It was, frankly, after that point that we
came before you in 2013, and in 2013 you said specifically not to use fly ash.
That's not the accusation today. Today it is that this bauxite mud and woody
sludge should not be used for cover—or shouldn’t have been used for cover. |
hope I've pointed out why it did not violate condition 20 in using it and pointing
out that the DEQ is permitting us to use it. So we hold our permit, and the DEQ'’s
allowing us to us it.

Mr. Mackey - Mr. Plumlee, | have one question about the woody
sludge. The picture that they showed, they said it was paper pulp or pulp
something. That's what you're calling the woody sludge?

Mr. Plumlee - I can't testify what is in the photograph, Mr. Tokarz
indicated that. | have not verified what's in that photo with what is the woody
sludge being used as cover.

Mr. Mackey - Did it look tike wood to you?
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Mr. Plumlee - It looked like paper products, | think. So the woody
sludge or the paper sludge, ultimately it comes from land clearing. It for the
purpose of cover only. That's what the DEQ notation was about.

Mr. Mackey - Does the DEQ say there’'s a difference in woody
sludge and paper pulp?

Mr. Plumlee - They call it—they always refer to it | think as pre-sell
industrial waste. | think that's exactly the term that they use in their observation
#4. Okay? So if the inspector—okay. Let's say an inspector from DEQ went
there, and he took a picture of something. And he takes it back to his office, and
somebody writes up a report. Well, it may be on a later day that somebody from
our operation corrects them on that's not what that is; this is this. Okay? So that's
not evidence. No one has come here and testified that’'s what was used. So you
don’t have that evidence in front of you. You just have a photograph of
something. That's all that is.

What I'm telling you is DEQ specifically said it's the Sunoco pre-sell industrial
waste, which is the woody sludge.

Mr. Mackey - Can you accept pulp?
Mr. Plumiee - Can | accept pulp? | can use it for cover. Now cover—
Mr. Mackey - But you just said that you don’t know that it was used

for cover. If you didn't use it for cover, then were they just accepting it as trash?
Mr. Plumlee - Well, I'm not presenting evidence; I'm an attorney.
Okay? So I'm not testifying as to what’s in that photograph and what that was
used for.

Mr. Mackey - Okay.

Mr. Plumlee - That's the burden of the County. The County says
they violated it. Well they needed to bring a witness out here to say this is what it
is. They didn’t do any of that. They simply said DEQ says they used this pre-sell
industrial waste. That's not C&D, and so they violated. That's the case that's
been put before you.

I’'m sorry. Does anyone else have any—

Mr. Mackey - Yes. Does anyone have any questions?

Ms. Harris - You mentioned coal ash, but | would just ask you a
couple of questions about that. Was the coal ash considered cover?
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Mr. Plumlee - You're talking about prior to 20137

Ms. Harris - Yes.

Mr. Plumlee - | do not know.

Ms. Harris - Okay.

Mr. Plumlee - Mr. Schmidt may be able to answer that one.

Ms. Harris - Okay. And you said the issue was voluntarily
resolved?

Mr. Plumlee - There was a voluntary dismissal order entered by
both sides.

Ms. Harris - Do you know why?

Mr. Plumlee - I’'m sure Mr. Tokarz can address it, but Mr. Schmidt

specifically is here to talk about that issue.
Ms. Harris - Okay, thank you.

Mr. Bell - When it comes with the CUP, whether before or after
as part of a conditional use permit with one through whatever number, you read
them at the time and signed them. But you're denying the accuracy now. Why is
that?

Mr. Plumlee - I’'m not denying their accuracy. I'm asserting—

Mr. Bell - Well you signed it one year or two years or six months
or whatever it was.

Mr. Plumlee - I’'m not sure |1 100 percent understand the question.

Mr. Bell - Well I'llt make it simple then. When you were
presenting any conditional use permit, they would have had to have been signed
and approved by someone with TEEL. Is that correct?

Mr. Plumiee - | believe it was actually signed by the County when it
awards the conditional use permit. 'm not suggesting that TEEL didn’t accept the
terms. Okay? | agree that TEEL accepted those terms, thirty-two of them, in
2013. I don't disagree with that.

Mr. Bell - | was referring as we go back because there are a
number of CUP cases where conditional uses were added as well.
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Mr. Plumiee - Sure.

Mr. Bell - And they're all approved and signed by TEEL. So |
would assume that—and |'ve heard some dispute about the accuracy of what
was there.

Mr. Plumlee - Well it's not—I guess I'm not suggesting what's on the
paper is not on the paper. What I'm saying is when you carefully read what's on
the paper, the actions that we're accused of doing conform with what's on the
paper. We meet the conditions. I'm not suggesting the words say something
other than what they say. I'm just saying when it says we have to hold all
applicable permits, I'm saying we do hold all applicable permits. And 've shown
how we hold 524. That is our permit. When it says we have to operate within two
years, | show you inspection reports showing we've operated within two years.
When | talk about condition 20, | say when you started regulating the cover
material that we're using, you limited us to no hazardous—we can’t use
hazardous—and you limited us to biodegradable except for woody waste. And |
wanted to point out that we—the industrial waste that the DEQ says that we use,
that does not violate condition 20. It doesn’t limit it from industrial waste.

Those are the only points I'm trying to assert.

Ms. Harris - Mr. Plumlee, you made so many statements about
cover and fill. At what point does cover become fill or does it ever become fill?

Mr. Plumlee - That's a metaphysical question. | think what you—my
working understanding of cover is that that is your daily working material. It can
be spread in and thinned over to create that layer that needs to be there to hold
that trash down so it doesn’t blow. Gusts of wind come during working periods.
You're not ready to put the big cap on your landfill. You're working it. You have
exposed areas. You cover those exposed areas with cover. Then you bring
another load of waste. You cover it. That's the proper operation of a landfill.

Ms. Harris - So then you're saying that the cover does become fill,
because when they bring the nextload in . . .

Mr. Plumlee - Right. | think that becomes the metaphysical question,
right? Because now it's inside the landfill, no doubt. However, that is the product
that we're working with, the landfill owner. Right? It's planning its construction of
its landfill. How do 1 do that? | have items coming in on a truck. I'm not sure it's a
thousand percent. They've got to be C&D. Right? They could be big blocks of
concrete, they could be boards, they could be all these different things. Those
are the deposited items in my landfill coming off trucks weighed and charged for.
Okay. Then there's my product. I'm either having to buy it, or people bring it to
me to use as cover? So that’s the planning. It does become the interior of the
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landfill, but cover has a separate operating mechanism to it and understanding to
it—all right—in the process of operating a [andfill. Because you can’t always just
use dirt, number one.

And number two, businesses need to be able to sell or get rid of certain items
that the DEQ says that's perfectly permissible for cover. It's perfectly permissible.
But it has to be the DEQ that regulates that. Okay. But if the County comes along
and says, “We don't care what the DEQ says. We're not going to let you use
hazardous waste as cover. We're not going to let you use biodegradable other
than woody waste.” Okay. My point is both of these items came out of an
industrial process. And DEQ said that they're industrial waste. So the County’s
wanting to use the fact that they were industrial waste as a violation of twenty
when they were being used as cover. The County said they're being used as
cover. They're citing the DEQ. So they all agree that industrial waste is simply
not in violation of condition 20 when it's cover. That is the point we are trying to
make.

it's not as though we said to Sunoco, just dump as much of that as you want over
here. Bring it in, we fill it, we mix it with soil, and we use it as cover in our
operations. And no one has suggested anything is wrong with that, and the DEQ
says yeah, use it. So that's my point. Thank you very much.

Mr. Schmidt - Good morning. May it please the Board, my name is
Paul Schmidt. I'm also an attorney with Poole Brooke Plumlee. I'd like to speak a
little bit more about what’s going on at The East End Landfill.

Mr. Mackey - Excuse me, sir. Can you spell your last name?

Mr. Schmidt - Oh, I'm sorry. S-c-h-m-i-d-t.

Mr. Mackey - Thank you. Schmidt?

Mr. Schmidt - Paul.

Mr. Mackey - No, what's your last name?

Mr. Schmidt - Schmidt. S-c-h-m-i-d-t.

Mr. Mackey - Thank you.

Mr. Schmidt - Madam board member, specifically the solid waste

management regulation requires the use of progressive daily cover of at least six
inches to be placed down daily to prevent escape of dirt and decrease—. So it's
one of the operational requirements of the landfill that is required by the DEQ to
operate within their regulations.
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Ms. Harris - Mr. Schmidt, before you go any further, because |
won't come back to this. You just described what cover was. But when the case
came up before us and we had pictures of coal ash blowing off of the covered
area . . . that's why | asked my question. When does cover actualily become fill?

Mr. Schmidt - Let me address my understanding of those laws just a
bit more. In those cases, that was talking about, | believe, the use of coal
combustion byproducts that were also being used as quote/unquote structural fill.
That was part of the definition of what is a beneficial use of a coal combustion
residual or CCR. It's called a couple of different things. The feds call it CCBs; the
state calls it CCR. And beneficial use of a CCR is a specifically defined term.
There was a dispute about whether the use of the CCR in that particuiar context
was appropriate. I'm not 100 percent certain if they were also using it as
progressive cover. But | know that that was an issue that was important to this
Board in 2013 because there is a part of condition 20 that didn't get talked about,
surprisingly enough.

These are the last two sentences of condition 20: In no event shall any coal
combustion byproducts or auto-shredder residue be accepted by the facility, and
tires shall not be stockpiled, shredded, or recycled on the property. This, again,
came out of, | believe, the same argument, what is solid waste, what is
construction/demolition debris waste, what is allowed to be inside of a CCD
landfill. In fact, the CCD landfill regulations specifically allow tires. | believe at
some point this Board made the decision they didn't want tires, and that’'s why
this ended up as a specific condition. The use of the coal combustion residuals
being apparently of issue, that made it in as a specific prohibited issue.

What | wanted to show the Board—and maybe this will help slightly if | might
approach.

Mr. Mackey - Mr. Schmidt, real quickly. They still accept tires? |
thought that condition said the tires couldn’t be shredded.

Mr. Schmidt - That’s correct.

Mr. Mackey - | imagine they can’t be shredded so they wouldn’t be

used as cover.

Mr. Schmidt - | know that is used as cover in the industry. So that
may have been an issue back in the day. But again, this is a letter that came
from the County attorney—2013. It's signed by Attorney—. | would note that if
you flip through the pages, you can see that Tokarz—on a couple of these
signature blocks. But the second page—and again, this came from the County
attorney. On the second page is the motion for voluntary dismissal. What
happened is—if you look at Mr. Tokarz's Monday submittal, he brings up this old
battle. What he does is he tells you the story of the battle over beneficial use of
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the coal combustion residuals right up to this Board’s denial of the use of that
material. And then his narrative stops. But that is not the end of the story, and the
rest of the story is what's in front of you.

A series of lawsuits were filed. TEEL immediately appealed the decision of the
BZA. | believe there was a suit against the director of planning. | believe there
was a countersuit against TEEL from the County. There was a big argument. You
can see from the motion for voluntary dismissal. Since the filing of the petition,
TEEL has applied for and received a new conditional use permit for the site. The
new conditional use permit—and that would be the 2013 conditional use permit
we’'ve been discussing ad infinitum—specifically prohibits the receipt of coal
combustion byproducts for any purpose and precludes the stockpiling, shredding,
recycling of waste tires at the landfill. Accordingly, the issues in the petition have
been mooted.

So the way that the issue was disposed of was that the issue was hotly contested
all the way up to the court. They agreed to voluntarily stop taking additional CCR,
we'll put it directly in the language of the conditional use permit, and that was
enough to cause the parties to say okay, we're all happy, we're dismissing the
case. So there was a little bit more to it. And | think that helps explain or at least
inform the Board of what the motivations might have been for the tail end of the
language on twenty and the fact that twenty was amended from just saying only
take CCD waste to be deposited to this whole discussion of what can you take,
what are you going to do with some of these oddball waste-like auto-shredded
waste, which is called auto slop, coal combustion residuals, and what are you
going to use as progressive daily cover.

That's all | have to say. If anybody has any questions on those particular points,
I'd be happy to answer any questions at this time.

Mr. Mackey - Any questions for Mr. Schmidt? All right. Thank you,
sir.
Mr. Schmidt - And next I'd like to ask Ms. Sherone Cordell, she’s an

employee of TEEL. And she’s going to get up here and speak briefly about the
operations at the site.

Ms. Cordell Good morning, Mr. Chairperson, members of the
Board. My name is Sherone [sp] Cordell. My last name is spelled C-o-r-d-e-H,
and I'm employed at TEEL. | just want to go through briefly for you the
chronology to date of TEEL's permitting process for the expansion.

This started back in September of 2013. The part A permit application was
submitted by Golder Associates to the Virginia Department of Environmental
Quality. Thirty-one months goes by, over 2-1/2 years, and on March 4, 2016, the
technical review #1 comments from DEQ were sent to TEEL. In November of
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2016, there was a change of ownership of TEEL. And then immediately in
December, TEEL employs Draper Aden Associates, engineering firm, to begin
providing engineering and environmental services. Eleven months [ater in
October, Draper Aden submitted the revised part A comments to technical review
part 1 to DEQ.

Now, the projected time frame from completion of the permitting process, we’re
projecting completion at December of 2019. It's important to note that these time
frames of course are dependent on DEQ, their scheduling, their review. At this
point, however, TEEL does have an estimated life of three to four years
remaining in the existing landfill site. So that's kind of where we are insofar as the
expansion permitting process.

Mr. Mackey - Does anyone from the Board or staff have gquestions
for Ms. Cordell?

Mr. Green - You said who you were, what is your role with TEEL?

Ms. Cordell Yes. I'm counsel as well. I'm an attorney as waell,
specifically for TEEL and its affiliates.

Mr. Mackey - Ms. Cordell, | have a question. You're saying that they
project three to four years of life in the existing.

Ms. Cordell Existing, yes.

Mr. Mackey - Okay. Because we're not getting away from the whole

conditional use permit here is for the addition. Correct?

Ms. Cordell What we’re talking about here today?

Mr. Mackey - Yes. The conditional use permit is for the additional
area.

Mr. Plumlee - Well the conditional use permit was not for the

additional area alone. It was for the entire site.

Mr. Mackey - Okay.

Mr. Plumiee - This may be a matter of semantics, but a very
important one. If you say that the CUP was just for the expansion and therefore
you didn’t achieve the permit for the expansion and you failed—

Mr. Mackey - But you had a permit for what was already existing. |

mean, people only come for a conditional use permit if they’re changing what
they're using or adding on to it.
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Mr. Plumiee -

But we consolidated all those areas within the landfill

under the '07. It all became part of one.

Mr. Mackey -
Mr. Plumlee -
Mr. Mackey -
Mr. Plumlee -
Mr. Mackey -
Mr. Plumlee -
Mr. Mackey -

Mr. Plumlee -

Yes, but this is 2013 after you—
This is 2013.

And you still wanted—

And we superseded the old permit, the 2007.
Right. With the new—

With the new. Right?

And new conditions.

And so—and that's where it's—frankly, and if you look

specifically at the condition itself, the one-year term comes off.

Mr. Mackey -
Mr. Plumlee -
Mr. Mackey -
Mr. Plumlee -
Mr. Blankinship -

Mr. Plumlee -

When did it come off?

If you go from the 2007—

Was it in there in 20137

It was removed in 2013, the one-year requirement.
The one-year requirement for the DEQ permit.

That's correct. The one-year requirement for the DEQ

permit was removed. That's right.

Mr. Mackey -

Mr. Plumiee -
within that next year.

Mr. Mackey -
Mr. Plumlee -

Mr. Mackey -

March 22, 2018

All right.

And this Board said we had to act upon the permit

Twelve months.
It was basically a year, yes.

Okay. All right.
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Mr. Plumlee - And so we acted upon it. That's the point I'm trying to
make.

Mr. Mackey - All right.

Mr. Plumlee - We have one last brief witness.

Mr. Mackey - Were there any other questions?

Ms. Harris - Not at this time.

Mr. Plumlee - I’'m sorry.

Mr. Mackey - No, it was none.

Mr. Plumlee - Okay, thank you.

Mr. Mackey - You can go ahead.

Ms. Ohree - Just checking to make sure it's still morning. Good

morning. My name is Yvette Ohree, and 1 live in the county.

Mr. Mackey - Can you spell that last name?

Ms. Ohree - Oh. O-h-r-e-e.

Mr. Mackey - Thank you.

Ms. Ohree - | live in the county at 7016 Bowling Way. | have been

employed with TEEL since September 2010. My position there is accounts
payable/office manager. Currently, we have twenty-one employees there at
TEEL, seven of which live in Henrico County. We at TEEL support the
community, and | just ask that the Board not grant the petition to revoke our
permit as it will affect several of us within the company that live in Henrico.

Mr. Mackey - Okay. Thank you, Ms. Ohree. Were there any
questions?
Ms. Harris - Ms. Ohree, where is the office located? Are you

located near Darbytown Road?

Ms. Ohree - Yes. The office is located at 1790 Darbytown Road,
and TEEL is at 1820 Darbytown Road.

Ms. Harris - You said 70907

March 22, 2018 64 Board of Zaning Appeals

3



‘l;> 2914
2915
2916
2917
2918
2919
2920
2921
2922
2923
2924
2925
2926
2927
2928
2929
2930
2931
2932
2933
2934
2935
2936
e 2937
2938
2939
2940
2941
2942
2943
2944
2945
2946
2947
2948
2949
2950
2951
2952
2953
2954
2955
2956
2957

e 2958

Ms. Ohree - 17 9 0 Darbytown.

Ms. Harris - Okay. I've seen that structure, but | didn’t know if that
was your office.

Ms. Ohree - Yes.

Ms. Harris - | just wondered if you were breathing the same air
we're talking about. | guess this is as good a time as any to say it. This is not for
you, Ms. Ohree. This is probably for the attorney. And | need to ask Mr. Schmidt,
too. What is your position, Mr. Schmidt?

Mr. Schmidt - We're both outside counsel.
Ms. Harris - Okay, counsel. Okay, that's fine. | just needed that.
Mr. Plumlee - Ms. Cordell works in the company; we're outside

council for TEEL.

Ms. Harris - Okay. Mr. Schmidt, are you aware of—or
Mr. Plumiee—of the history of this site, this business, that has been a probiem for
years? We were told that the permit had a lifetime and now we’re getting all
these extensions. So are you aware of the site’s history? And what is the
projected date for this facility being closed down in the future? | have to say I've
noticed an improvement. There was one time when it rained; you couldn't drive
through that neighborhood. The stench was just unbelievable. So | learned that
can be corrected, because after we complained about it, it was corrected. But
you keep expanding this. This huge, you know, Mt. Trashmore in the community.
I'm just concerned, when is this all going to end. I'll probably retire from the
Board before it ends. | just wonder.

Mr. Plumlee - This eleven acres has a longer projected life than the
3-1/2 that is current. The operation is iargely closed. There is a new cell. | say
new; it’s relatively new. it's cell 3-D. It's not completed and it's not finished. When
that's finished, then you have the construction of the remaining eleven acres. So
what you have-—and I'm sure you've seen the map many times. It looks like a
horseshoe. The eleven acres is in the middle and would complete that area. That
would fill up the area for landfill.

There’s about a $6 million bond that has to be honored here with the monitoring,
the maintenance of that site. | only bring that up because the continued operation
supports all that. It supports its maintenance. it supports the good work that's
being done. If you look here, I've just pulled this up to show an inspection for
March of 2017. The County inspector certified C&D waste, but also wrote up
there, signs remain in place, site is clean, and silt fence has been repaired and in
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place. Working on several projects. All photographed. New owners seem to be
working on keeping the site clean and well maintained.

So the County inspector is not here. He is not observing violations of these thirty-
two conditions. This is a semantics discussion. I'm not at all knocking the County
for wanting to protect its’ interests. Okay? It has interests, and it's here to protect
them. But this is an ongoing business that's supporting people. It's bringing in
waste that needs to be disposed of safely. This is a complicated operation. It was
taken over from other owners. And | believe the new owners are making a very
good effort to operate it properly. The Sunoco woody sludge and the bauxite, that
was DEQ saying, “What is that?” And we said this is what it is. They said okay.
That's all that happened. But the County had already started its process here,
and now it's shifting it. All right? Because it realized that that CUP was for the
entire site and its operation.

So, | make those points. | really do appreciate the courtesy that you've all shown
us this morning, and the fairness, and your questioning. But we obviously have
an important operation and we want to protect it. If this ends up in court, | want to
tell you, this is just my job, and this is what we’re trying to do. Okay? And nothing
more. And | do appreciate very much your fair consideration.

Mr. Mackey - Ail right. Thank you, Mr. Plumiee. Oh, we have a
question.
Ms. Harris - Mr. Plumlee, you didn’t answer my question. How

fong are we going to have the business at this location? Do you know how long?

Mr. Plumlee - | hope it's going to be—well hold on. Do | have an
answer to that question? | don't know, so let me not speculate. But | would
assume it's longer than the period we have left remaining at the landfill because
it's an additional eleven acres for development. And | know that's larger than the
area that we're closing in on. | hope that makes sense.

Mr. Green - All right. | have a question. The acreage that you had
at first was three acres? No.

Mr. Plumlee - No sir. So you mean at first—see these started in the
'80s, these landfills. They've been around for a long time. They now take up
107.8 acres without the Simons' property, which is about 11-1/2 acres. So that
107 loops around like a horseshoe, and this 11 acres sits in the middle of it. It
would fill in the horseshoe. | hope that makes sense the way I've described it. But
| don’t have a picture right here, just an overall view of the landfill.

Male - We have one.

Mr. Blankinship - Do you want to put it up?
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Mr. Green - How long did it take you to fill that 107 acres?

Mr. Plumlee - That's been going since the '80s. So it was
Darbytown Road Landfill. And | actually think it was a county landfill underneath
it. So even below it there's the county landfill that was purchased, made part of
TEEL or Darbytown one. And then those two landfills were combined.

Mr. Green - So someone could gauge eleven acres—a
mathematical equation could tell you how long.

Mr. Plumiee - | wasn't prepared with that, but it could be
determined. | wasn’t prepared to do that today.

Mr. Blankinship - | can give you briefly. This is probably the best
illustration. This is Darbytown Road along here, and this is the railroad track
along here. So that low trestle is here. And Ms. Harris, the office is right there.

This here was originally the Darbytown Road Landfill. This was originally Cox's
landfill. And right here is the small area that was once the City of Richmond. That
was not construction/demolition debris; that was a sanitary landfill. So that was
closed. And then this was opened as a construction/demolition debris landfill.
This was owned separately by a different company. TEEL came in 2007 and
combined those, and this is what he describes as the horseshoe. This area right
here was the Simons Hauling Company. That was what they applied to add in
2013.

The important thing to bear in mind is that you have a 100-foot buffer between
each landfill and its property line. That means you have a slope going down to
that point. By adding a site in the middle, not only do you have the site in the
middle, but you also get rid of those buffers on the existing site. And rather than
sloping down toward that buffer, you can now slope up toward the middle. So the
amount of air space that's added is considerably more than it looks like just
taking an eleven-acre site.

My memory may be faulty. | want to say that in 2013 when this was heard the
speculation was that there was as much as thirty years of additional life in that
middle parcel.

Mr. Green - Okay.
Mr. Blankinship - And the three years was the life expectancy without it.
Mr. Green - So in essence, theyre purchasing more land to

extend the life of the landfill.
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Mr. Blankinship - Yes. That's what was accomplished in 2013.

Mr. Green - What about the other areas? Could they purchase
thatto keep . ..

Mr. Blankinship - These are older landfills. I'm sorry.
Mr. Green - Can they come down even more and purchase more?
Mr. Blankinship - | have not heard anyone speculate about purchasing

this. | believe this is owned by the state. | believe this is a state storage facility
here. This is owned by Dominion Virginia Power over here. And of course the
railroad bounds them to the north. So | think they are pretty well locked in to the
boundaries they have now, unless the state—

Mr. Green - A potential for another thirty years.
Mr. Blankinship - Yes.
Ms. Harris - Mr. Blankinship, do we know the elevation of the old

area or the area that's creating the horseshoe? Do we know the elevation?

Mr. Blankinship - If you need to know that, | can find it.

Ms. Harris - Okay.

Mr. Blankinship - I don't have it on the top of my head.

Ms. Harris - I know it's visible for miles. | don't like to speak for

other Board members, but the CUP is not to adversely affect the health, safety,
or welfare of the community. | think we need to keep that in the back of our
minds. We all have jobs to perform, but we don’t want to adversely affect the
health, safety, or welfare of the citizens.

Mr. Plumlee - | just want to add—and this is not just to be a smart
aleck or argumentative.

Ms. Harris - Okay.

Mr. Plumlee - I'll say that in advance, because you know lawyers
are thinking that way constantly. By shutting us down, you're not going to do
away with the hill. Okay. But you may do away with the things that monitor what's
going on there. All that monitoring needs to be continued on into the future. So |
understand exactly what you're saying. So anyway, | hope that answers it. And
I’'m not being a smart aleck. | just want to point out that it's already up there.
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Mr. Mackey - Is there anyone else that is here to speak in support?
Anyone in opposition?

Mr. Green - | have another question.

Mr. Mackey - For who?

Mr, G_reen - If you shut it down, what happens? Well, two
questions.

Mr. Mackey - Let me bring Mr. Tokarz back up so he can rebut, and

then we can ask.

Mr. Green - And then the second question | have is in reference to
the safety and welfare. | definitely understand that because I'm in the healthcare
arena. Those houses—well that area of development over to the left, was that
before the landfill or did that come after the landfill?

Mr. Blankinship - Most of that was developed in the period where there
were two separate construction, demolition, and debris landfills that were
operated at a fairly low level of intensity. They were both local contracting
companies. Then when TEEL bought the property, most of that area had been
developed by 2007. When TEEL bought the property and combined the landfills,
they were an out-of-town and then later an out-of-state group that operated the
landfill at a much, much higher intensity. The landfill was there before most of
those homes were buiit, but the landfill changed dramatically in character in
2007.

Mr. Green - What has been the reaction of the neighbors?

Mr. Blankinship - in the 2009-2010 time frame when the coal ash was
the hot topic, there was a great deal of objection. We had a lot of phone calls. We
had people coming here, and we had show cause hearings. That's why we had
the lawsuits.

Mr. Green - But that was resolved.

Mr. Blankinship - Yes. The coal ash issue has been resolved.

Mr. Green - But since then what's been their concern?

Mr. Blankinship - | would characterize them as—well, | probably

shouldn’t speculate. They're not here today, and I'm not authorized to speak for
them.
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Mr. Tokarz - | can, members of the Board, speak to the County's
position with respect to the landfill.

Mr. Blankinship - Let me get one more statement of fact in before you
do. Ms. Harris, the highest point of the landfill is 314 feet. The middle of the
horseshoe, the S. B. Cox construction yard was 136 feet. So it's about 170 feet
of additional elevation.

Ms. Harris - Okay, thank you.
Mr. Mackey - Thank you, Mr. Blankinship. Okay, Mr. Tokarz.
Mr. Tokarz - | can speak to the question that you just raised about

the position of the folks around the landfill. Number one, the County came and
opposed the granting of the use permit in 2013. In 2015 when they went to apply
for a permit from the state from the Central Virginia Waste Management
Authority, the Board of Supervisors unanimously adopted a resolution opposing
the granting of the CVWMA permit. Sent County staff to appear at the CVWMA
permit hearing to oppose the granting of a CYWMA permit, and the CVWMA
board unanimously agreed not to grant a permit for the additional landfill area
that was being requested.

So the County’s position is very clear. You have in your materials letters from
Don McEachin, who's now Congressman McEachin, a state senator at the time,
and two delegates who were opposed to the expansion of the landfill. That was
submitted to the CVWMA.

Mr. Plumlee said right at the end of his remarks you have to keep this landfill in
operation to monitor what’s going on. Mr. Plumlee knows, I'm sure, that if that
landfill is closed, it's going to be subject to strict DEQ requirements for closing
the fandfill and capping it enough to make sure there are no adverse effects from
the closure of that landfill. That is state law. There’s no doubt about it. You do not
need to keep the landfill open just to keep the bad things that are in there from
seeping out. That's going to be controlled during the closure whenever that
occurs. And that's a matter of state law.

Now, here's what I'm going to add, the piece of information you haven't been told
yet about the coal ash. You heard about the voluntary dismissal, but what you
didn’t hear about is why. | was involved in that lawsuit. Ms. Harris knows. They
came in and they took every bit of coal ash out of that landfill. They took all of the
tires out of there. That's why we agreed to the dismissal of the case. They
removed all the stuff that was in violation of the use permit. The reason | brought
this up in my materials is the BZA agreed in 2011 these are not materials that
should be in the landfill. These are not materials that are in accordance with the
use permit. It's the same situation we have here today.
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In 2009/2010/2011, TEEL came in and said, “Well it's permitted by DEQ as a
beneficial use,” and that part's true. Mr. Schmidt as well. It was permitted by
DEQ. But it wasn't in accordance with the County use permit. It was not a
permitted use. The BZA said it wasn't a permitted use. They removed all the
stuff.

And we're in the same situation here. It doesn’t matter what the state says is
okay to do. That may be okay under state regulations, but the petition before you
is for revocation of the County’s use permit. The County’s use permit is very clear
in terms of saying . . . the debris [sic] shall only accept construction, demolition,
and debris waste. There is no exception for industrial waste coming in as cover.
There’s nothing that authorizes that. In fact, if you look at the next sentence it
says biodegradable material shall not—no or shall any biodegradable material
other than woody waste from construction, demolition, or land-clearing
operations be deposited or used as fill or cover material. The BZA said in 2013
you can't use biodegradable stuff as cover. So when they come in and tell you
that it's permitted under condition 20, exactly not the case.

Mr. Plumlee says Mr. Tokarz is not an expert on industrial waste, and | agree I'm
not an expert. But number one, the old country song says your eyes aren’t going
to lie to you. That's not demolition debris. That's not construction debris. And if
you don't believe me, and you don't believe the DEQ when they said it's
industrial waste, take a look at the Generator's Waste Profile form, the one that
was submitted by Chemtree. Number 11, is this waste a result of an industrial
process? Their answer is filter cake.

If you take a look at the Sunoco generator waste form, they say, “Is this waste a
result of an industrial process?” Yes. Paper mill sludge. So it's not me teliing you
it's industrial waste; it's the generators themselves telling you it's industrial waste.
Mr. Plumlee, TEEL, cannot tell you anything in this use permit that allows the
deposit or the use of industrial waste at this landfill. In fact, the reason the
conditional use permit was written the way it was in 2013 was to prevent anything
except for CCD waste, construction and demolition waste to be used or woody
waste to be used for fill material. So the use permit is pretty straightforward.

Now, they complain you didn’t say you couldn’t do it. But they turn it on its head.
So the use permit says you can only accept construction and demolition waste.
That's what it says. It doesn't allow you to accept it for any other purpose. The
fact that DEQ says it's okay doesn’t make it okay under the County’s use permit.

It's true the County has changed its position since August. | told you that. We
changed our position because we found out about this stuff that DEQ found when
they went out there. We didn't change our position, though, as to their
noncompliance with conditions 1 and 4. That's the same position we had in
August. We just added the additional one because now we had the pictures, now
we had the forms that show they weren’t in compliance with the use permit.
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| won't go over that part. I'll also mention this to you. No matter what the state
has said, no matter what the BZA approval letter said, none of that changed. The
vision in 24-116(c) of the County Code, which required the beginning of the—the
work being done within a year. It's true that it changed from one year to two
years, but they didn’'t even comply with the two-year requirement. So whether it's
the one in effect in 2013, which was subsection C, or whether it's the one in
effect now, which is subsection D, they haven’t complied with either one of those.

So at the end of the day—one other point. We're not asking the BZA to revoke
the use permit because of the NOV. We're not asking you to accept that the state
has done anything to find them in violation of anything. What we’re saying is
simply this: The Notice of Violation provided information which ciearly establishes
the violation of the use permit on the County’'s side. We're not depending on any
case decision. We're not depending on any enforcement action from DEQ.

We're simply saying—and you haven't heard anybody deny it—you can't put
paper mill sludge from an industrial process into the landfill under condition 20.
You can’t put spent bauxite mud from an industrial process under condition 20.
And if the County inspector missed it, thank goodness for the DEQ inspector who
took the pictures, and obtained the forms, and submitted it to you. That
information is uncontroverted. The evidence is right there in front of you. You
don’t need me to tell you, you've got it right in front of you. That's the evidence
that we ask you to rely on,

I'll be glad to answer any further questions.

Mr. Mgckey - Any further questions for Mr. Tokarz? All right. Thank
you, sir.

Mr. Tokarz - Thank you.

Mr. Mackey - Just briefly.

Mr. Plumiee - I do want to point out since we've been coming here

in August there have been no audience members here opposing the landfill. |
think that speaks volumes.

Mr. Bell - May | answer that question? In the last several years,
—the one CUP that you put up thirty-some different—

Mr. Plumlee - Had a big attendance.
Mr. Bells - Had a big attendance. What you see there is what we

got from that hearing—the stop signs, the trucks, watering the highway, the
trucks overloaded bringing material in and you didn't know what material it was,
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and on and on. What Ms. Harris said was that recently it looks like it has
improved quite a bit.

Mr. Plumlee - And that brings up a great point. The thirty-two
conditions—much more than the early ones—all those conditions went in effect
on the entire site right away. That's why | keep going back to it's about the whole
site, operating the whole site. That's why we complied with one and four.

Litigating the coal ash issue is not what this whole thing’s about. And | do object
to that because that was resolved. And as an officer of the court, Mr. Tokarz
signed that settlement. Okay. That's not what this is. 1 wish | had some good
song lyrics. | absolutely am without them.

Obviously, the language of condition 20 expanded to regulate the cover. | really
want to emphasize that. Condition 20 was there before in the old CUP. But
because of all the fuss about what had been used by the prior owners of that
landfill, now all of a sudden the County says we're going to regulate cover too.
Not just what you accept, but the cover. That's the distinction and the limitations
that no hazardous and no biodegradable except woody. Okay? So that's why I'm
saying industrial doesn’t violate it. It's that plain. It's a very straightforward
argument.

What Ms. Cordell pointed out, her testimony, when you added the conditions, the
thirty-two conditions—Ms. Harris—you all said—and Mr. Blankinship wrote his
letter. The rules provide it must be acted upon within a year. All right? So we
acted upon it. We put in those conditions about how the trucks drive, all those
conditions. And it says you may comply with this requirement by obtaining and
diligently pursuing ali necessary permits and approvals. That's part of why
Ms. Cordell said we submitted this in September of 2013. It took DEQ thirty-one
months to get back to us and say here is your technical review requirements
response. It took us seventeen months or so to respond back to them. That is an
unknown process with unknown times with engineers working on unknown things
behind unknown desks that are difficult. Okay? They are not things that can be
equated down to a formula. That's why it says all applicable permits have to be
held. You know? The things you need to operate this place. And we've been
operating it.

So | won't bore you with anymore. Thank you very much.

Mr. Mackey - You haven't bored us. Thank you, Mr. Plumlee,

Ms. Harris - Mr. Plumlee, why can’'t you just agree with #20 and
don’t accept the construction and demolition debris whether it's cover or for fill
land purposes? What is the problem with this condition that you cannot? | mean |

know we're dealing with semantics and alt of that, but why can’t you go by this?
What is so difficult about it?
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Mr. Plumlee - | think I've spent all my time, Ms. Harris, doing my
very best, and probably failing to convince you, that we have been complying
with it all along. That's my point.

Ms. Harris - Okay, that's fine.

Mr. Plumiee - The bauxite mud and the woody sludge, as the DEQ
says, has been used for cover. I'm saying that is permitted under twenty because
it's not prohibited. When you address cover in it, you say don’t use these things.
Well that implies we can use other things. | think that's a fair interpretation of that
20.

Ms. Harris - Thank you.
Mr. Plumiee - So thank you very much.
Mr. Green - In essence, you're following DEQ, and the County is

coming in and saying we want some other things done.

Mr. Plumlee - That’s right.

Mr. Green - And you’re arguing that you’re following DEQ.

Mr. Plumlee - And—

Mr. Green - And so the real question is who has the real
jurisdiction.

Mr. Plumiee - No, I'm not throwing it back at you saying that you're

asking for something that DEQ is not and therefore your condition is wrong. I'm
saying the way you wrote your condition allows for industrial waste to be used as
cover. If you read it, it says that cover can’'t be these two things. That means it
can be the other things that are not listed. Woody sludge isn't in there. The pre-
sell industrial waste isn’t in there. It doesn’t say no hazardous waste, no industrial
waste. It doesn’t say that. So to use it as cover is permissible under your
condition 20. That's why we’re not violating the County’'s condition. It's that
straightforward. It's nothing more complicated. Thank you very much.

Mr. Mackey - Thank you, sir. | don’t believe we have anybody here
to speak in favor or against, so we’ll go on to the motion portion of this case.

CUP2013-00014, The East End Landfil. The director of planning requests
revocation of the conditional use permit at 1820 Darbytown Road (parcels 808-
706-6679, 808-707-7024 and 809-707-1585) zoned Business District (B-3) and
General Industrial District in Varina. The planning director states that TEEL is in
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violation of conditions 1, 4, and 20 of the permit. What is the pleasure of the
Board?

Being the Varina magistrate, I'll make a motion. | move that we accept the
planning director's request for revocation of the conditional use permit. | agree
with conditions 1, 4, and 20. For these reasons, | make a motion for revocation of
the conditional use permit at 1820 Darbytown Road. Is there a second?

Ms. Harris - Second.

Mr. Mackey - its been moved and seconded. Is there any
discussion?

Ms. Hartis - | think we've had enough discussion.

Mr. Mackey - I didn’t know if anyone here wanted to say something

for the record.

Mr. Green - What's the real fiscal impact of this if we shut it down?
Mr. Mackey - They have other options if it does go forward to court.
Female - I’'m sorry; | can’t quite hear.

Mr. Mackey - He asked what was the—ask your question again.
Female - | heard the question. | just couldn’t hear what you
said.

Mr. Mackey - Oh. | was saying that they have some other options

going forward.
Mr. Green - - So this will probably end up in litigation.

Mr. Mackey - | would think. All right. All in favor of the motion say
aye. Any opposed? Do we have anyone opposed? Then the ayes have it 5 to 0.
The motion is carried.

After an advertised public hearing and on a motion by Mr. Mackey, seconded by
Ms. Harris, the Board accepts the planning director's request for revocation of
CUP2013-00014, THE EAST END LANDFILL's conditional use permit for an
existing landfill at 1820 Darbytown Road (Parcels 808-706-6679, 808-707-7024
and 809-707-1585) zoned Business District (B-3) and General Industrial District
(M-2) (Varina).
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Affirmative:; Bell, Green, Harris, Mackey, Reid 5
Negative: 0
Absent: 0
Ms. Harris - Mr. Chairman, | move that the minutes be approved

as presented.

Mr. Mackey - Is there a second?
Mr. Bell - Second.
Mr. Mackey - Ilt's been moved and seconded that the minutes be

approved as presented. All in favor say aye. Those opposed say no. The ayes
have it 5to 0.

On a motion by Ms. Harris, seconded by Mr. Bell, the Board approved as
presented the Minutes of the February 22, 2018, Henrico County Beoard of
Zoning Appeals meeting.

Affirmative: Bell, Green, Harris, Mackey, Reid 5
Negative: 0
Absent: 0
Mr. Mackey - There’s no further business; the meeting is adjourned.

Oulisn sk O
- J
William M. Mackey
Chairman

Benjamin Blankinshi CP
Secretary
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