
MINUTES OF THE REGULAR MEETING OF THE BOARD OF ZONING APPEALS OF 
HENRICO COUNTY, HELD IN THE BOARD ROOM OF THE COUNTY 
ADMINISTRATION BUILDING IN THE HENRICO COUNTY GOVERNMENT 
COMPLEX, ON THURSDAY, MAY 26, 2005, AT 9:00 A.M., NOTICE HAVING BEEN 
PUBLISHED IN THE RICHMOND TIMES-DISPATCH ON MAY 5 AND 12, 2005. 
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Members Present: R. A. Wright, Chairman 
 James W. Nunnally, Vice-Chairman 
 Elizabeth G. Dwyer,  
 Helen E. Harris 
 Richard Kirkland, CBZA  
  
  
Also Present: David D. O’Kelly, Assistant Director of Planning 
 Benjamin Blankinship, Secretary 
 Paul M. Gidley, County Planner 
 Priscilla M. Parker, Recording Secretary 
  
 
Mr. Wright - I call the meeting of the County of Henrico Board of Zoning 
Appeals to order.  Would you stand for the Pledge of Allegiance.  Mr. Secretary, would 
you read the rules, please. 
 
Mr. Blankinship - Good morning, Mr. Chairman, Members of the Board, ladies 
and gentlemen.  The rules for this meeting are as follows.  As Secretary, I will call each 
case.  While I am speaking, the applicant should come to the podium.   I will ask 
everyone who intends to speak on that case, in favor or in opposition, to stand and be 
sworn in.  The applicants will then present their testimony.  After the applicant has 
spoken, the Board will ask them questions, and then anyone else who wishes to speak 
will be given the opportunity.  After everyone has spoken, the applicant, and only the 
applicant, will have an the opportunity for rebuttal.  After hearing the case, and asking 
questions, the Board will take the matter under advisement.  They will render all of their 
decisions at the end of the meeting.  If you wish to know their decision on a specific 
case, you can either stay until the end of the meeting, or you can call the Planning 
Office later this afternoon, or you can check the website.  The vote on each case will be 
posted to our website within half an hour of the end of the meeting.  This meeting is 
being tape recorded, so we will ask everyone who speaks, to speak directly into the 
microphone on the podium, to state your name, and everyone other than the applicant, 
please spell your last name.  And finally, out in the foyer, there are two binders, 
containing the staff report for each case, including the conditions that have been 
recommended by the staff.  Mr. Chairman, we do not have any deferrals or withdrawals, 
but we do have a request for a rehearing.  It’s the request of Mr. and Mrs. F. Michael 
Crowley; their request for variance A-40-2005 was denied last month, and there is a 
petition for rehearing. 
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Mr. Redmond - Mr. Wright, Members of the Board of Zoning Appeals, my 
name is David Redmond.  I’m an attorney, and I’m here representing Mr. and Mrs. F. 
Michael Crowley.  After they received word of the denial of their zoning case from last 
month, they contacted me.  It was evident in talking to Mrs. Crowley, that she did not 
fully understand the procedure and the need to present certain information as 
evidenced by the opinion letter stating that the evidence presented wasn’t sufficient to 
show an unreasonable hardship for use of the property.  I understand that while we 
have no new evidence, we have evidence that could have been presented, had Mrs. 
Crowley been aware or had she understood that there was more to be discussed here 
than simply to present the application.  She thought that just by presenting the 
application as she had it, she didn’t understand that there needed to be anything further.  
You have a letter from me, which outlines a couple of points.  I’m obviously not here to 
argue the case, but I think if you look at it, there are some substantive matters that 
could or should have been considered and presented to the Board, including safety 
issues and the uniqueness of this case, based upon the configuration of the property, 
location of the home, and proximity to the golf course, and use of the golf course, is all 
valid and should be considered by the Board, and principally, that’s why we’re here to 
request a rehearing of the matter, and frankly, to allow me a little time to look into it a 
little further.  I understand, for example, that the Country Club of Virginia owns a side 
piece with some use restriction on it so that this whole parcel is encompassed by one 
property owner, and they’re in favor of the application.  I understand I’m not here to 
argue, and I can’t say this is basically new information. 
 
Ms. Dwyer - Mr. Redmond, I assume that you know that our rules state 
that a rehearing will be held or offered if there’s new evidence that couldn’t possibly or 
reasonably have been submitted last month when the hearing of the case was heard.  
So your position is that your client thought that the appearance before the Board was a 
mere formality and that her request would be rubber stamped and that she didn’t really 
have to present much evidence, and so she didn’t present much evidence?   
 
Mr. Redmond - Exactly.  Obviously, they’re long-term friends of mine; they 
could have called me earlier, and I could have explained to them what we really needed 
to do here, but she really was unaware, and that’s not a case of who said what to 
whom; she just really did not understand.  I think the other evidence is valid evidence, 
and that’s why I’d like you to consider a rehearing on the matter.   
 
Ms. Dwyer - I’m just reading with interest the bottom of the first page.  It 
said it was the Crowley’s understanding that an appearance before the Board was a 
mere formality in which they would receive the Board’s stamp of approval.  So you’re 
not going to be presenting any evidence that could have reasonably been presented 
last month.   
 
Mr. Redmond - No, obviously not; there’s no change in circumstance, no 
change in facts.  It’s just to be able to discuss in detail the configuration of the property 
and the proposed use.  And quite frankly, if the rear yard is used exclusively for the 
swimming pool, why that’s not safe.  Golf balls fly into that yard all the time.  This is the 
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type of evidence that we want to show, that the balls are not going into the side yard, 
and further, they’re only about 35 feet from a green, and they need to have screening, 
and it’s better for both property owners to work together on this. 
 
Ms. Dwyer - So there’s evidence that could be presented, but wasn’t 
presented because there was an assumption that a variance was easily obtained.  
According to our rules, we’re not supposed to grant a rehearing unless new evidence is 
submitted which could not have reasonably been presented at the original hearing.  
What they’re saying is that the new evidence they have to present could reasonably 
have been presented last month; it’s just that it wasn’t because the clients’ 
understanding was that their appearance before the BZA was a formality. 
 
Mr. Wright - Reasonably presented by whom?  She wasn’t up to doing it, 
understanding what she had to do.  What’s the feeling of the Board? 
 
Ms. Dwyer - It seems it doesn’t meet our rules.  On the other hand, if we 
want to go ahead and allow this person to present new evidence, I suppose we can do 
that.   
 
On a motion by Mr. Nunnally, seconded by Ms. Dwyer, the Board granted the 
request of Mr. and Mrs. F. Michael Crowley for a rehearing of A-40-2005. 
 
Affirmative: Dwyer, Harris, Kirkland, Nunnally, Wright   5 
Negative:          0 
Absent:          0 
 
Mr. Redmond - Sir, I understand you have a heavy docket for June.  If July 
is a better time for you, we can do it in July as well.  I’ll leave that up to discussion with 
Mr. Blankinship as to when you prefer to have it. 
 
Mr. Wright - Notice will be forthcoming.  Call the first case, please. 
 
Beginning at 9:00 112 
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Mr. Blankinship - The first case is a rehearing. 
 
A - 34-2005 BRADFORD J. BRADY requests a variance from Section 24-

95(i)(2)a to build a detached garage at 2601 Causeway Drive 
(Parcel 732-755-3210), zoned R-5, General Residence District 
(Tuckahoe).  The accessory structure size requirement is not met.  
The applicant proposes an accessory structure of 2,000 square 
feet, where the Code allows 525 square feet.  The applicant 
requests a variance of 1,475 square feet accessory structure size. 

 
Mr. Blankinship - Mr. Brady was granted the variance.  One of the conditions 
on the variance required a 25-foot setback from Causeway Drive, and he has requested 
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a rehearing to amend that condition. 
 
Mr. Wright - Does anyone else desire to speak with reference to this 
case?  Would you raise your right hand and be sworn please? 
 
Mr. Blankinship - Do you swear that the testimony you are about to give is the 
truth, the whole truth, and nothing but the truth, so help you God? 
 
Mr. Brady - I do.  Brad Brady.  Good morning, Mr. Chairman, Members 
of the Board.  I presented this case originally two months ago to the Board, with a 
request for a size variance for a detached garage.  During the presentation, a question 
was asked as to what the setback was.  I believe Mr. Blankinship responded that it was 
ten feet.  I had offered that I would put approximately fifteen feet as the setback from the 
right-of-way along Causeway Dr. to insure that the trees that were along the right-of-
way would not be harmed.  That was the only discussion that we had at the time.  
Subsequently, when I received the approval for the size variance, there were the 
additional restrictions for the 25 feet.  Unfortunately, there was no dialog or discussion 
concerning a 25-foot setback at the time I was here, so my purpose today is to provide 
an opportunity to answer any of those questions, to request removal of the additional 
setback criteria that was put in, and to show you why the 25-foot setback creates 
unintended ill consequences, a detrimental effect on the property value, and makes this 
project, unfortunately, unworkable as it is.  If I may, Mr. Blankinship, I have a diagram at 
first to show.  In anticipation of trying to determine what the Board’s concern was to 
place the additional ten-foot setback, beyond the fifteen feet that I had offered, one of 
the thoughts I had, from a safety issue, if you’ll notice the aerial view of the property line 
here, when you turn from Lauderdale Drive onto Causeway, the garage is located on 
the inside of the curve, so if someone was speeding or something like that, they would 
not be turning into the garage, if there was a concern that it was too close to the setback 
area, it would actually be going to the far side, the opposite away from the garage.  
Obviously, since it’s a straight-away, there’s not a problem coming along Causeway 
going towards Lauderdale Drive there.  There is also a significant rise in elevation right 
where the garage is going to be located, so even if a car did careen off, it would go into 
a hillside.  There is an approximate three-foot rise; the level of the garage would be 
below the current grade.   
 
I’m going to put two photographs up here first.  This is looking across Causeway, 
directly to the location where the garage would be located.  This view was taken several 
months ago during the winter without any of the leaves there.  As you can see, from the 
grade of Causeway, there is an approximate five-foot, and then increasing to about a 
seven-foot rise in elevation there.  Again, if the Board was concerned that someone 
would careen off of Causeway Drive and crash into the garage, you can see that it 
would not be physically possible to do that, since it’s up higher, above a grade.  There’s 
another picture that was just taken a few days ago.  You can get a perspective from the 
elevation of the speed limit sign there of the height of the grade.   
 
On this next diagram, I had actually put some items in red writing, but I see the camera 
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does not pick up red on here.  I’ll have a photograph to show this too, for Mr. 
Blankinship, if we move the garage the additional ten feet, the garage would be exactly 
on the line of a large specimen male American holly tree that’s probably at least fifty 
years old there.  When we designed the property and built the property, we took specific 
pains to make sure we saved this one American holly.  It’s the one male pollinator for 
over a dozen and a half of the female American holly trees there.  I know this is a little 
hard to see, but on the parking area, you can see on the far left side, there is a line; that 
would show the approximate line of where the garage would be going.  To the right of 
that is exactly ten feet further, where the new line would be proposed.  As you can see, 
it runs right down the middle of where the large American holly tree is there.  If we lose 
that holly tree, then there is no male pollinator for all the female holly trees that are on 
the property.   
 
The second issue that I have here is between where the driveway comes up in the 
garage at the very top of that picture, you’ll see it reduces from two parking spaces 
down to one parking space for guests coming into the property.  The next concern we 
have is from the front door of the house the view now, coming from the front door of the 
house, would be looking straight into a garage.  What that does is, it changes the entire 
mass, or the balance of the property, so instead of being more offset and being able to 
look at the woods and down the driveway, you’re now looking across into a garage.  I 
believe this would severely, detrimentally impact upon the property values by having the 
front entrance look into a garage.  This is a photograph looking out the front door of the 
house, and just to the right of the car, you can see the line where the existing garage 
would be if we move it ten feet over, where it would take out the holly tree and where 
the mass of that garage would be the predominant view out the front of the house.   
 
The last item to show here is the distance between the tool shed at the bottom of the 
diagram, and the garage now, would be approximately sixteen feet.  The effect that we 
are trying to accomplish here, and we have gone to great details with this house and 
with the landscaping, is to create kind of an English manor type house, and as is the 
custom in England with motor courts, we are trying to create a motor court feel there, by 
shifting the balance of the garage.  It takes away from that tight motor court feel, to 
making it look like it’s a detached structure, so it totally takes away from the entire view 
of the house there.  The County submitted some alternate plans for you that you should 
have in your packets.  There were two pages.  On the top page it shows a diagram 
submitted for variance, and below on that diagram, it shows one alternative, and that is 
to move the garage to the north.  Prior to building the house and the design process, 
they say every property should have one good large specimen tree.  We have a very old 
large beech tree.  As you can see on that photograph, it can even show the entire top of 
the tree.  We went to great pains to locate the house and the driveway to avoid any 
potential damage to that beech tree, and also to great expense with arborists to make 
sure it was protected during the entire construction process.  The first alternative of 
moving the garage to the north would put the garage too close to that beech tree and 
present a hazard and potentially cause the loss of that beech tree there.   
 
On your second page, the other alternatives that were offered, move the garage to the 
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northwest.  Again, the same situation is encountered; we would end up losing that large 
beech tree there.  The final alternative, below, is utilize a step-back corner, is 
unfortunately just not feasible with the designer of the garage.  I am here to answer any 
questions as to the need for that additional ten feet.  The other thought I might have had 
was just of the mass of the house, just not wanting it that close, but ten feet would not 
make a significant difference in the feel of the mass of that house, as it is towards the 
right-of-way.  If there are any other questions or concerns, I am here to try and address 
those for you.   
 
Ms. Dwyer - So Mr. Brady, it’s possible to build the garage in another 
location; you would have to lose trees and it would not be your preference to put it in 
another location, but you have a 1.6-acre site. 
 
Mr. Brady - That’s correct.  It’s possible – we spent a lot of time with the 
architects looking at this.  It’s a very nice, expensive home, to try and make sure that 
what is put there compliments the rest of the house and doesn’t present a detriment to 
the value.  There really was only one good possible location for this.  It exceeds the 
existing setback requirements by 50%, and it goes fifteen feet instead of ten feet.  It 
maintains the look and the feel of the house; it doesn’t present a safety hazard.  The 
additional ten feet doesn’t change the mass of the house any whatsoever, and it 
protects the existing large specimen trees that are on the property there. 
 
Ms. Dwyer - When you say it exceeds the setback requirements, it 
sounds as though you think we’re imposing something in addition to what we should be 
imposing, when in fact the zoning ordinance doesn’t allow this garage at all.  And you’re 
asking for a variance of 1,475 feet beyond what the zoning ordinance already allows.  
The statute also allows this Board to impose any other restrictions that it deems 
important or necessary to protect the public interest.  One of the reasons, in my view, 
that the 25 feet is important, is because it removes this very large, massive structure 
that is not permitted by law, farther away from the roadway, so that it is farther away 
from the traveling public visually and in case there are any other safety concerns.   
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Mr. Brady - I understand and agree with that.  The additional ten-foot 
setback would not make a significant difference in the appearance of the mass of the 
garage there.  As I mentioned, it already cuts into approximately three feet into the 
existing grade, and that grade is already five to seven feet above grade of the roadway, 
so when you come around that corner, what you’re really looking at is the hillside there.  
Also, by the location of the trees, the existing tree line is right along the right-of-way, the 
property line.  I went and walked that entire area.  If we moved it ten feet back, there’s 
only small scrub in there, because of the large trees and the canopy overhead.  The 
only saving that would take place is there’s one tree with the caliper of about an inch 
and a half, a very small tree, the only tree that would be saved by moving it an extra ten 
feet, so the moving it ten feet does not save any additional trees at all.  In fact, it ends 
up taking up more trees to the north part of the property.   
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Mr. Wright - Any further questions of the Board?  Thank you very much, 
Mr. Brady; we’ll make a decision at the end of the docket. 
 
Ms. Dwyer - We’re here on a request to reconsider.  Our reconsideration 
is limited to the condition imposed by the Board to require this garage to be 25 feet from 
Causeway Drive.  My motion is that we deny the request to reduce that 25-foot distance 
requirement and uphold the condition that we voted for in our March meeting.   
 
Mr. Wright - Any further discussion? 
 
Ms. Dwyer - I would like to discuss a point raised in the letter we got 
concerning the Crowley case.  I’m very concerned that there is the impression that the 
appearance before the Board of Zoning Appeals to acquire a variance is a mere 
formality in which requests are rubber stamped by this Board, and I’m shocked that an 
attorney would actually put that in writing in a letter to the Board about a rehearing case.  
Sometimes I get the feeling that maybe that’s a prevalent point of view, when in fact the 
Supreme Court has put some fairly severe restrictions on this Board and the extent to 
which we can grant variances.  As I look at the Brady case, and having reviewed the 
Supreme Court case, Cochran vs. Fairfax, that we’re going to discuss later today, if I 
were hearing this case in its entirety today, I would probably have moved to deny the 
case, because I don’t see a hardship; I don’t see the variance in limiting all beneficial 
use and enjoyment of the property.  However, we did grant the variance in March, and I 
am loathe to take that away, and I think there are in fact some questions about whether 
Mr. Brady has vested rights because of our earlier decision, so I want to limit my 
comments in that way, but just to say that I think the 25-foot setback is reasonable, 
considering the size of this garage.  It’s a very large structure; it is not permitted under 
our ordinances.  Having setbacks is a time-honored way in the Zoning Ordinance of 
minimizing impacts of structures on the surrounding community, and I think a 25-foot 
setback does go a long way towards minimizing the impact of this structure that is 
otherwise not permitted by the Zoning Ordinance. 
 
Mr. Wright - One thing he could do, is he could reduce the size of the 
garage. 
 
Ms. Dwyer - There are many options.  Moving the garage, reducing it, 
changing the shape of it.  He has a 1.6-acre site, and I think that there are many, many 
options available to this particular applicant. 
 
Mr. Wright - Any further discussion?  Hearing none, all in favor of denying 
the request, say aye.  Opposed say no.  It’s denied. 
 
After an advertised public hearing and on a motion by Ms. Dwyer, seconded by Ms. 
Harris, the Board denied application A-34-2005 for a variance to build a detached 
garage at 2601 Causeway Drive (Parcel 732-755-3210).   
 
Affirmative: Dwyer, Harris, Kirkland, Nunnally, Wright   5 
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Negative:          0 
Absent:          0 
 
The Board denied your request as it found from the evidence presented that the 
condition is necessary to protect the public welfare. 
 
A - 47-2005 RODNEY AND KELLY PARRISH request a variance from Section 

24-94 to build an addition at 5814 Shady Hills Way (Shady Ridge) 
(Parcel 744-777-4356), zoned R-3C, One-family Residence District 
(Conditional) (Three Chopt).  The minimum side yard setback is not 
met.  The applicants propose 10 feet minimum side yard setback, 
where the Code requires 12 feet minimum side yard setback.  The 
applicants request a variance of 2 feet minimum side yard setback. 

 
Mr. Wright - Does anyone else desire to speak with reference to this 
case?  Would you raise your right hand and be sworn please? 
 
Mr. Blankinship - Do you swear that the testimony you are about to give is the 
truth, the whole truth, and nothing but the truth, so help you God? 
 
Mr. Parrish - Yes I do.  My name’s Rodney Parrish.  What we’re trying to 
do is add an addition on to the back of our house to replace an existing structure, which 
is a deck.  What we’re asking for is a two-foot variance setback.  That goes to our 
neighbors on the left, and we have a fence between our yards; they have no visual 
windows on that side of their house to see our house, so we’re asking for the two feet 
over, and we feel that this will increase the value to our property, as well as the revenue 
to Henrico County.   
 
Mr. Wright - Would this replace the deck? 
 
Mr. Parrish - Yes, it will. 
 
Mr. Wright - Is it the same size as the deck or larger?   
 
Mr. Parrish - It goes out a little bit larger.  It goes two feet to the left? 
 
Mr. Wright - What is the size of the proposed addition? 
 
Mr. Parrish - The size of the proposed addition on the outside of the 
house is twelve by sixteen. 
 
Mr. Wright - What type of construction would it be? 
 
Mr. Parrish - It’s going to be an A-frame roof, high ceiling, and a family 
room. 
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Mr. Wright - And it’s going to be one story? 
 
Mr. Parrish - One story. 
 
Mr. Wright - Used for a family room? 
 
Mr. Parrish - Yes.   
 
Mr. Nunnally - What size is your deck right now, sir?   
 
Mr. Parrish - I think it’s about fourteen by ten. 
 
Ms. Harris - Have you spoken with your neighbors about this addition 
that would be so close to their property?   
 
Mr. Parrish - Yes we have. 
 
Ms. Harris - And they are in agreement with your doing this?   
 
Mr. Parrish - Correct. 
 
Ms. Harris - But you don’t have any letters to substantiate that they are in 
agreement with? 
 
Mr. Parrish - No I don’t. 
 
Ms. Dwyer - Could you change the configuration of this addition so that 
it’s longer but not as wide, so that it doesn’t encroach in the setback? 
 
Mr. Parrish - We could, but financially it kind of hampers us, because we 
have to move the electrical box, and that would cost us about $3,000 to move that box.  
We have been told by our contractor.   
 
Mr. Blankinship - You asked a moment ago if it were larger than the existing 
deck, the proposed addition.  The existing deck actually complies with the setback, so 
that if it were exactly the same size as the existing deck, the variance would not be 
necessary.  
 
Mr. Wright - That’s what I’m understanding.  And we don’t know what the 
exact size of the existing deck is or the materials, Mr. Blankinship? 
 
Mr. Blankinship - It’s not shown in the plans.   
 
Ms. Dwyer - It looks like it’s on the plat. 
 
Mr. Blankinship - It’s not dimensioned, but it shows.   
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Ms. Dwyer - It shows the existing deck as 12.5 feet from the property line, 
so it’s required to be 12, so clearly the deck in that dimension, complies with the 
ordinance. 
 
Mr. Wright - So the problem is created by extending this proposed 
addition toward the rear property line, and at the beginning of it, it satisfies the 
requirement; it just goes into the side yard as it’s on an angle.  The property line’s on an 
angle, not parallel with the house. 
 
Mr. Wright - Any further questions of the Board?  Is anyone here in 
opposition to this request?  Hearing none, that concludes the case. 
 
Ms. Dwyer - I would also like to reiterate that I don’t see a hardship; I 
don’t see the Zoning Ordinance as applied, interfering with reasonable beneficial use of 
the property, so under Cochran, it seems to me that a denial is appropriate in this case.   
 
Mr. Wright - All in favor, say aye.  Opposed, no.  It’s approved. 
 
After an advertised public hearing and on a motion by Mr. Nunnally, seconded by Mr. 
Kirkland, the Board granted application A-47-2005 for a variance to build an addition at 
5814 Shady Hills Way (Shady Ridge) (Parcel 744-777-4356).  The Board granted the 
variance/use permit subject to the following conditions: 
 
1. This variance applies only to the side yard setback requirement.  All other 
applicable regulations of the County Code shall remain in force. 
 
2. The new construction shall match the existing dwelling as nearly as practical in 
materials and color. 
 
Affirmative: Harris, Kirkland, Nunnally, Wright     4 
Negative: Dwyer         1 
Absent:          0 
 
The Board granted this request, as it found from the evidence presented that, due to the 
unique circumstances of the subject property, strict application of the County Code 
would produce undue hardship not generally shared by other properties in the area, and 
authorizing this variance will neither cause a substantial detriment to adjacent property 
nor materially impair the purpose of the zoning regulations. 
 
A - 48-2005 LISA AND THOMAS STEIN request a variance from Section 24-94 

to build a screened porch at 4912 Old Millrace Place (Millrace) 
(Parcel 743-772-1525), zoned R-2C, One-family Residence District 
(Conditional) (Three Chopt).  The rear yard setback is not met.  The 
applicants propose 41 feet rear yard setback, where the Code 
requires 45 feet rear yard setback.  The applicants request a 
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variance of 4 feet rear yard setback. 
 
Mr. Wright - Does anyone else desire to speak with reference to this 
case?  Would you raise your right hand and be sworn please? 
 
Mr. Blankinship - Do you swear that the testimony you are about to give is the 
truth, the whole truth, and nothing but the truth, so help you God? 
 
Ms. Stein - I do.  It’s Lisa Stein.  What we would like to do is to put an 
addition on the back of our home, which is a covered porch with windows.  You should 
have a picture of my plat.  I currently have a pool in the back yard; basically, I need 3.8 
feet from the rear setback, that I don’t currently have.  It’s going to be 18 feet long, so 
it’s about 6 to 8 feet that I actually need.  I have already spoken to all of the neighbors 
who border my property; I’ve gotten their signatures; I’ve showed them the plans of the 
drawing, my application for the variance, the plat, and they all are in agreement with our 
getting the variance if you allow.  This picture that you came out and took, you can see 
where it’s going to go behind the house.  I just have woods on the side of me, and 
there’s about 40 feet, according to what you wrote, on the side. 
 
Mr. Wright - What’s located to the rear of your property? 
 
Ms. Stein - Lot 16 in Bridlewood is my neighbor behind me in a different 
subdivision.  It’s all really woods; their house is quite a distance away from me. 
 
Mr. Wright - Is that house visible from the rear of your property? 
 
Ms. Stein - On the right-hand side it is.  The left-hand side behind where 
the proposed porch would be, is all woods.  They have about a five-acre lot.  I also 
asked for their approval, and they had given me that, and you should have a copy of 
that.   
 
Mr. Wright - We have a copy of something you presented; these are your 
neighbors who signed, I take it. 
 
Ms. Stein - Those are the four neighboring properties that touch my 
property on all sides. 
 
Mr. Nunnally - What is he name of the neighbor behind you? 
 
Ms. Stein - The neighbor behind me is Bland and Ginger Motley; that’s 
the third one, Lot 16 Bridlewood.   
 
Mr. Nunnally - They’ve signed this?  They’ve seen the plans? 
 
Ms. Stein - Every one of them has seen the plans, seen my plat, I’ve 
shown them the application; they all got their letter in the mail. 
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Ms. Dwyer - Ms. Stein, you could build a ten-foot deep screened porch 
and not need a variance at all, isn’t that correct? 
 
Ms. Stein - Yes, I could, but at ten feet, by the time I put a table in there, 
I wouldn’t be able to walk around the table and the chairs, so that is why I’m asking for 
the additional 3.8 feet. 
 
Ms. Dwyer - And you could also extend it from one end to the other, 
extend it and make it longer.  If you had a ten-foot deep porch, you could also make the 
porch longer to accommodate more space. 
 
Ms. Stein - I already have existing concrete there on one end, and 
making it longer and thinner wouldn’t really help me with the ten feet.  Right now it’s 
proposed to be fourteen by eighteen feet, so I can make it ten by twenty-one feet, I 
guess, but that won’t give me the depth to walk around a table and chairs. 
 
Ms. Harris - What is the effect on the in-ground pool of this screened 
porch? 
 
Ms. Stein - There should be no effect.  When I put the pool in, I found 
out from the County that any structure has to be ten feet from the water line, so I made 
sure that I would be at least ten to eleven feet from the water line.  I really wanted to 
build this previously, and it was last year when I came to get the permit for this, that I 
found out that I needed this variance, and at the time I was already having the concrete 
poured, so they gave me approval to put piers in for a deck, which I did while the 
concrete guy was there.  The concrete man actually put that in.  I was trying to watch all 
my boundaries going by the County Code.  At this point, I didn’t have the opportunity 
then, I couldn’t get the variance fast enough even if I wanted to, because the concrete 
guy was there.  I waited till this year so I could actually finish the porch off, if I get the 
variance.  
 
Mr. Wright - Any further questions of the Board?  Is anyone here in 
opposition to this request?  Hearing none, that concludes the case. 
 
Mr. Wright - A-48-2005 – is there a motion? 
 
Mr. Nunnally - Move we approve it. 
 
Mr. Wright - Is there a second?  Hearing no second, do I hear another 
motion? 
 
Mr. Kirkland - I move we deny it. 
 
Mr. Wright - Is there a second? 
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Ms. Dwyer - Second. 
 
Mr. Blankinship - Motion by Mr. Kirkland to deny; second by Ms. Dwyer. 
 
Mr. Wright - Any discussion?  All in favor of denial, say aye.  Opposed, 
no. 
 
After an advertised public hearing and on a motion by Mr. Kirkland, seconded by Ms. 
Dwyer, the Board denied application A-48-2005 for a variance to build a screened 
porch at 4912 Old Millrace Place (Millrace) (Parcel 743-772-1525).   
 
Affirmative: Dwyer, Harris, Kirkland, Wright     4 
Negative: Nunnally        1 
Absent:          0 
 
The Board denied your request as it found from the evidence presented that there was 
no “hardship approaching confiscation” as required by § 15.2-2309 of the Code of 
Virginia to justify a variance. 
 
A - 49-2005 SYLVIA WRIGHT requests a variance from Section 24-9 to build a 

one-family dwelling at 9420 Hoehns Road (Parcel 764-758-7891 
(part)), zoned R-2A, One-family Residence District (Brookland).  
The public street frontage requirement is not met.  The applicant 
has 0 feet public street frontage, where the Code requires 50 feet 
public street frontage.  The applicant requests a variance of 50 feet 
public street frontage. 

 
Mr. Wright - Does anyone else desire to speak with reference to this 
case?  Would you raise your right hand and be sworn please? 
 
Mr. Blankinship - Do you swear that the testimony you are about to give is the 
truth, the whole truth, and nothing but the truth, so help you God? 
 
Ms. Wright - Yes sir.  Sylvia Wright.  This is actually a continuance of my 
family’s subdivision.  Back in 1939 my grandmother set up the first subdivision when 
she divided the property for my dad and his brothers and his sisters, and she 
established the first right-of-way that would come in off of Hungary Road back to our 
property.  In 1970, and you have the last two exhibits I have in my packet, they are 
parcels that show a continuance of the road.  In 2002 I filed a family subdivision.  On the 
northern boundary of our property in 1970, my dad continued the road over to my 
property, which is on the southwest corner.  If you look at the aerial shot, the land that’s 
depicted as sort of a big triangle, is the area where I’m located.  What I’m doing this 
time, is I’m taking a parcel which I call Lot 5 in my family subdivision, and I’m dividing it 
in half, and I’m taking half of it, which would be the northwest corner, and I intend to 
deed that to my youngest daughter Karen, and she’s going to build her home there, and 
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this would be four of my five children on the property.  I still have a child in Maryland, 
who says that maybe when he retires, he might want to come too.  The County sewer 
runs parallel to the Lake, so on this side it’s less restricted for the homes, and my 
daughter’s home would be hooked up to County sewer.  We just don’t have County 
water. 
 
Ms. Dwyer - Where is Lot 6?   
 
Ms. Wright - Oh, the Lake.  I have the Lake itself done in a lot, and then I 
have the liability insurance on it, and I have so much footage around the Lake too.  
Each one of the children, I let them use the Lake, but I just wanted one person to have 
to carry the liability for it. 
 
Ms. Dwyer - When was this property subdivided?  Or has it been done 
piecemeal over the years? 
 
Ms. Wright - It was started in 1970 when my dad gave me a piece, and 
then in 1993, I gave a piece to my middle son Donald, and then about 2000 I started to 
divide more of it off, an older daughter, my oldest son, and now this is my youngest 
daughter. 
 
Ms. Dwyer - And this plat is dated 2001, showing the family subdivision? 
 
Ms. Wright - I had that done and filed at the County, just to give the 
County and the Tax Department and any future deeds something to work with.  I filed it 
by itself. 
 
Ms. Dwyer - So this obviously, Mr. Blankinship, has not been through 
subdivision plan. 
 
Mr. Blankinship - Right, it’s exempt as a family division. 
 
Ms. Dwyer - It’s exempt in what way? 
 
Mr. Blankinship - It’s exempt from subdivision regulations.  It doesn’t go 
through the Planning Commission, and it’s not subject to the subdivision requirements.  
It is, of course, subject to the zoning requirements.  Each lot is still subject to the zoning 
requirements.  
 
Ms. Wright - We meet all requirements.  We’re R-2A, except for the fact 
that I have a fifteen-foot access road that takes me out to the County.   
 
Ms. Dwyer - Mr. Blankinship, are there any safety issues in terms of fire 
truck access or ambulance access to these lots that are so far off Hungary? 
 
Mr. Blankinship - We have not received any comments from fire, either on this 
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application or on the previous ones.  This is a rare case of a family division where they 
have a paved road. 
 
Ms. Wright - Part of it is.  I’d say maybe half of it is paved.  The road 
actually extends completely around the Lake.  The remainder of it is gravel.  It has been 
deeded to, we do this by lot, Lot 3, Lot 2, and Lot 1, but I also extended it between 
myself, between Lot 7 and Lot 1, but it’s not an official deed.  I just opened it up 
because I felt it was safer to have a road that goes completely around to provide access 
like that, so it’s not actually deeded. 
 
Ms. Dwyer - So it’s not paved all the way around? 
 
Ms. Wright - No ma’am, only on this northern boundary that goes over to 
the west, and the rest is gravel.   
 
Ms. Dwyer - So Lot 5 and Lot 4 do not have paved road? 
 
Ms. Wright - They do have that, yes.   
 
Mr. Blankinship - Three, four, and five do.   
 
Ms. Wright - Three, four, five, two, seven.  It stops at seven. 
 
Ms. Dwyer - So one and two do not have paved access. 
 
Ms. Harris - These other lots – have they experienced flooding since 
Hungary Creek is so close to it? 
 
Ms. Wright - The highest water we have ever seen was when Gaston 
came through, and what it basically does is, the lake kind of acts as a catching pool, 
and it will rise, and then it will build up and basically go over the spillway on that corner 
and the dam bridge area that I have there and cover that entire area when the water 
comes through, and then I have another bridge up at my end, so we still have access at 
both ends, even when it’s high water.   
 
Mr. Blankinship - So your spillway accommodated Gaston?   
 
Ms. Wright - It was completely covered, but yes, it survived it.  Hopefully 
we’ll never have anything like that again.   
 
Mr. Wright - Have you read the conditions that are proposed if this is 
approved?   
 
Ms. Wright - No sir, I’m not aware of any conditions except for the few 
comments that are at the top. 
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Mr. Blankinship - Page 3 of the staff report.   
 
Mr. Wright - If this is approved, it would be subject to these conditions.  I 
just wanted to ensure that you had read these. 
 
Ms. Wright - I don’t particularly see anything that would be an issue.  
 
Mr. Wright - Basically, you have to prove that you have legal access to 
the property before your building permit will be issued, and these provide that you are 
responsible for the maintenance of that road, not the County. 
 
Ms. Wright - Yes sir.  I do sort of a layered deed that honors all of the 
previous easements, when I do the deed, and we have a road agreement already in 
place that’s signed by everybody. 
 
Ms. Dwyer - Are the other houses hooked up to public sewer, or is this 
going to be the only one?   
 
Ms. Wright - My son, the one that built on the northeast corner in 1993, 
because he is within a hundred feet of the County sewer, he is. 
 
Ms. Dwyer - Lot 3? 
 
Ms. Wright - Yes.  Presently, he is the only one hooked up.  Lot 5 will be 
hooked up.  The initial house that was there that my dad lived in was grandfathered, 
and the rest of us are just too far away by County regulation to hook up.  
 
Mr. Blankinship - The original house is on Lot 4? 
 
Ms. Wright - Yes, and that still has a septic tank.  It was grandfathered. 
 
Mr. Wright - Any further questions of the Board?  Is anyone here in 
opposition to this request?  Hearing none, that concludes the case. 
 
Mr. Wright - A-49-2005. 
 
Mr. Kirkland - Move we approve it. 
 
Ms. Harris - Second the motion. 
 
Mr. Blankinship - Motion to approve by Mr. Kirkland; seconded by Ms. Harris. 
 
Mr. Wright - Any discussion.  Hearing none, all in favor of approval, say 
aye.  Opposed, no.  It’s approved. 
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After an advertised public hearing and on a motion by Mr. Kirkland, seconded by Ms. 
Harris, the Board granted application A-49-2005 for a variance to build a one-family 
dwelling at 9420 Hoehns Road (Parcel 764-758-7891 (part)).  The Board granted the 
variance/use permit subject to the following conditions: 
 
1. This variance applies only to the public street frontage requirement.  All other 
applicable regulations of the County Code shall remain in force. 
 
2. Approval of this request does not imply that a building permit will be issued.  
Building permit approval is contingent on Health Department requirements, including, 
but not limited to, soil evaluation for a septic drainfield and reserve area, and approval 
of a well location. 
 
3. At the time of building permit application, the applicant shall submit the 
necessary information to the Department of Public Works to ensure compliance with the 
requirements of the Chesapeake Bay Preservation Act and the code requirements for 
water quality standards. 
 
4. At the time of building permit application the owner shall demonstrate that the 
parcel created by this division has been conveyed to members of the immediate family, 
and the subdivision ordinance has not been circumvented. 
 
5. The applicant shall present proof with the building permit application that a legal 
access to the property has been obtained. 
 
6. The owners of the property, and their heirs or assigns, shall accept responsibility 
for maintaining access to the property until such a time as the access is improved to 
County standards and accepted into the County road system for maintenance. 
 
Affirmative: Dwyer, Harris, Kirkland, Nunnally, Wright   5 
Negative:          0 
Absent:          0 
 
The Board granted this request, as it found from the evidence presented that, due to the 
unique circumstances of the subject property, strict application of the County Code 
would produce undue hardship not generally shared by other properties in the area, and 
authorizing this variance will neither cause a substantial detriment to adjacent property 
nor materially impair the purpose of the zoning regulations. 
 
A - 50-2005 MARTHA G. WILE requests a variance from Section 24-95(i)(1) to 

add stairs to the existing deck at 9409 Epson Downs Drive (The 
Derby) (Parcel 746-739-3544), zoned R-3, One-family Residence 
District (Tuckahoe).  The rear yard setback is not met.  The 
applicant proposes 17 feet rear yard setback, where the Code 
requires 30 feet rear yard setback.  The applicant requests a 
variance of 13 feet rear yard setback. 
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Mr. Wright - Does anyone else desire to speak with reference to this 
case?  Would you raise your right hand and be sworn please? 
 
Mr. Blankinship - Do you swear that the testimony you are about to give is the 
truth, the whole truth, and nothing but the truth, so help you God? 
 
Ms. Wile - So help me God.  My name is Martha Wile.  In the package 
that was sent to me, you have some photographs of the way the deck appears on the 
back of my house.  The deck actually comes off of the main level of the house, but I 
have a daylight basement, so there actually is a one-story drop.  I’m requesting to add 
some stairs to this deck.  You also have an amended drawing of the exact dimensions 
of the back of the house.  It wasn’t sent to me in the mail, but I brought copies to the 
Planning Board about a week ago, and they made two copies of these drawings 
because we went out and when I had initially made the request for the variance, I had 
used the plot plan that was done at the time of the closing of my house.  Also to correct 
one item that was sent to me, I am not the original owner of the house.  I’m actually, I 
believe, the third owner.  I had used the plan from the closing of my house and just 
done relative measurements to put in the variance for the County, and it turned out that 
that was not very accurate.  So my landscape designer and I went to the back, and we 
found the rods and we did all the measuring.  At the time I brought this, I also brought 
copies of the plans for the landscaping that is being planned for my back yard, and if 
you don’t have that either, I don’t know if I have enough information with me to show 
you all of the things that I would like to show you 
 
Ms. Dwyer - The rule is that a deck can extend ten feet into the setback, 
correct?  How far do these stairs extend into the setback?  It’s hard for me to see the 
dimensions on this. 
 
Mr. Blankinship - Yes ma’am.  Reference Section 24-95(i)(1) and said that the 
requirement is thirty feet, so the actual setback requirement is forty feet.  The setback 
for the principal structure would be forty feet, so a deck would be allowed to be within 
thirty feet.  This new drawing is showing 24 feet 6 inches. 
 
Ms. Wile - The variance that I am now – I have some adjustments to 
what was sent to me. 
 
Mr. Blankinship - What we had been dealing with was 17 feet; the original 
drawing showed 17 feet, so that’s what’s in your report. 
 
Ms. Wile - Correct.  And when we actually went and found the rods and 
did the exact drawing, I’m actually requesting a 24-foot rear setback with a variance of 
six feet.   
 
Mr. Wright - So it’s reduced from 17 to 6, is that what you’re saying?   
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Ms. Wile - The setback would increase to 24 feet, and the variance I’m 
requesting is 6 feet.   
 
Mr. Wright - Our information shows that you’re requesting 13 feet. 
 
Ms. Wile - Exactly.  I am changing it from 13 to 6 feet, so it’s 7 feet less. 
 
Ms. Dwyer - Based on the drawing that we’re looking at now on the 
screen. 
 
Ms. Wile - Correct. 
 
Mr. Wright - That’s to permit you to put stairs from the deck to the 
ground? 
 
Ms. Wile - Correct. 
 
Ms. Dwyer - Is there any reason why you couldn’t put the stairs on the 
side? 
 
Ms. Wile - I could put the stairs on the side.  Again, apparently you also 
don’t have my landscaping plans, which I also brought at the same time as these, and 
they had taken plans and reduced them down, and unfortunately, I also don’t have them 
with me.  If that is something that you feel you need before we can make a legitimate 
decision …………… 
 
Ms. Dwyer - I don’t think the landscaping plan will have any bearing on 
the variance request. 
 
Ms. Wile - I am planning to landscape my entire back yard.  This is part 
of the landscaping plan.  You’re correct; I could put the stairs on the side. 
 
Mr. Wright - There seems to be a concrete pad on one side that looks 
like the stairway could come down to the concrete pad.   
 
Ms. Wile - It would actually not be coming down, if you go back to the 
photograph, the top photograph, the stairs would be coming off the back of the deck, so 
the stairs would then be coming down into the grassy area.   
 
Mr. Wright - If you changed it to the side, it would be coming down onto 
that concrete path.  And the question is, why wouldn’t you do that, rather than need a 
variance? 
 
Ms. Wile - I have a bay window there, which is why I wouldn’t put it on 
that side.  I guess it was aesthetics – it seemed to look better if it came off the back than 
if it came off the side.  
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Mr. Wright - Any further questions of the Board?  Is anyone here in 
opposition to this request?  Hearing none, that concludes the case.  A-50-2005? 
 
Ms. Dwyer - I move we deny A-50-2005. 
 
Mr. Wright - Motion is made that we deny A-50-2005 – is there a second? 
 
Ms. Harris - Second. 
 
Mr. Blankinship - Motion to deny by Ms. Dwyer; seconded by Ms. Harris. 
 
Mr. Wright - Any further discussion? 
 
Ms. Dwyer - I would like to also give a reason for the motion for denial, 
that again, the effect of the Zoning Ordinance is not to deprive this owner of reasonable 
and beneficial use of the property.  In fact, there are other options for locating the 
stairway to either side of the deck rather than bumping it out to the rear, where it 
interferes with the required setback. 
 
Mr. Wright - All in favor of denial, say aye.  Opposed, no.  It’s denied. 
 
After an advertised public hearing and on a motion by Ms. Dwyer, seconded by Ms. 
Harris, the Board denied application A-50-2005 for a variance to add stairs to the 
existing deck at 9409 Epson Downs Drive (The Derby) (Parcel 746-739-3544).   
 
Affirmative: Dwyer, Harris, Kirkland, Nunnally, Wright   5 
Negative:          0 
Absent:          0 
 
The Board denied your request as it found from the evidence presented that there was 
no “hardship approaching confiscation” as required by § 15.2-2309 of the Code of 
Virginia to justify a variance. 
 
A - 51-2005 JOHN PAGE TREVILLIAN requests a variance from Section 24-94 

to build a screened porch at 5608 Burberry Court (Kimberwicke) 
(Parcel 735-775-3488), zoned R-3C, One-family Residence District 
(Conditional) (Three Chopt).  The minimum side yard setback and 
total side yard setback are not met.  The applicant proposes 10 feet 
minimum side yard setback and 26 feet total side yard setback, 
where the Code requires 12 feet minimum side yard setback and 
30 feet total side yard setback.  The applicant requests a variance 
of 2 feet minimum side yard setback and 4 feet total side yard 
setback. 
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Mr. Wright - Does anyone else desire to speak with reference to this 
case?  Would you raise your right hand and be sworn please? 
 
Mr. Blankinship - Do you swear that the testimony you are about to give is the 
truth, the whole truth, and nothing but the truth, so help you God? 
 
Mr. Trevillian - I do.  John Page Trevillian.  I’m here to present a proposal to 
build a partially screened porch, onto an existing variance structure, which was 
completed last year.  The original house has a door exiting from the utility room onto 
what used to be a small landing and some steps.  The variance structure partially 
enclosed that, in that the first floor of the structure was cut in to accommodate the door.  
The second floor extends over it, sort of creating an alcove in the back, and I believe 
there were some pictures.  The original plan also envisioned an open deck extending 
from the alcove part that you can see there, out and coming behind the double doors 
which are on the new structure; that’s the back of a garage.  What we’re proposing to do 
now is simply to cover over, with a screened porch, that part of the structure that would 
extend out from the alcove approximately five feet and then over to the house, leaving 
the decking that’s envisioned to extend behind the double doors, open.   
 
Mr. Blankinship - Did you say the original intention was to put a deck in this 
space?  The deck would not require a variance.   
 
Mr. Trevillian - It seemed that covering over that part would add a little more 
balance to the view of the structure. 
 
Mr. Wright - Have you got the picture of the plat that we can put up on 
the screen?  The porch is that hatched area behind the garage? 
 
Ms. Dwyer - And your garage is two feet from your neighbor’s fence, 
right?   
 
Mr. Trevillian - The part that’s already built is as shown, approximately 2 ½ 
feet. 
 
Ms. Dwyer -  Is it difficult to do maintenance on that side of the house with 
only two feet between you and your neighbor’s fence? 
 
Mr. Trevillian - Apparently the fence is set back a few more inches.  There’s 
plenty of room to get a lawn mower through there.  You couldn’t drive a car through 
there.   
 
Ms. Dwyer - So your neighbor’s fence is actually a couple inches in on his 
property?   
 
Ms. Harris - Have you spoken with your neighbors about this? 
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Mr. Trevillian - I spoke with the neighbor directly to the side, and he 
indicated no opposition at that time. 
 
Mr. Wright - This would be no closer to the side yard than your garage 
already is, would it? 
 
Mr. Trevillian - No closer at all.  In fact, it’s about nine feet less. 
 
Mr. Wright - Any further questions of the Board?  Is anyone here in 
opposition to this request?  Do you wish to speak.  Come down.  You need to be sworn.  
Please raise your right hand. 
 
Mr. Blankinship - Do you swear that the testimony you are about to give is the 
truth, the whole truth, and nothing but the truth, so help you God? 
 
Ms. Li - Yes.  My name is Ming Li.  I live at 5604 Burberry Court, just 
next door to John.  The problem is my garage, family room and bedroom, just above the 
garage, are all facing to that side.  My husband and I talked about this, and we think that 
this building a porch will impact our property values.  It’s in our space, both from ground 
level and vertically, because the County Code requests 12 feet minimum side yard 
setback and 30 feet total side yard setback, and building that porch just decreases the 
distance to ten feet minimum side yard setback.  The back is also close to that side of 
our family.  We just think that building the porch invades our privacy and also the space.  
For the existing garage they built last year, we didn’t actually agree to that, but we didn’t 
come here to speak our objections.  At that time we were very busy, and my husband 
may have been out of town.  Today, he was prepared to be here, he got busy and 
traveled yesterday, and that’s why I came here.  We didn’t say our objections that time; 
that was the first time; when we got this problem when the neighbor built something.  
We didn’t know the procedure, so we didn’t think about the hearing or the appeal; we 
didn’t know that.  Now we know that, for the first time we are here to say our objection 
because it’s really close to our house, and we think it will impact our property values.  
Due to the immediate significant impact to our property, and the living condition, we 
would like to request serious consideration for our position from the Country officials.  
We believe our rights are fully justified by the County Building Code.  We would like to 
ask our neighbor John’s understanding of this matter.  Thank you for your time. 
 
Ms. Harris - You are saying basically that this negatively affects your 
property value and your space, and when these variances occurred before, you were 
not aware of the process; this is why you did not speak up before. 
 
Ms. Li - We didn’t know the procedure, and we didn’t have time 
before.  
 
Mr. Wright - Mr. Trevillian, I thought you’d said earlier that you’d talked 
with the neighbors on that side of your property, and they were in accord with this. 
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Mr. Trevillian - I did speak with Mr. Huang, and he did not indicate 
opposition at that time.  I was surprised.   
 
Mr. Wright - That concludes the case, unless you have something to add 
in the way of rebuttal. 
 
Mr. Trevillian - I don’t think it would negatively affect the value.  As far as 
the view, that’s up to everybody. 
 
Mr. Wright - That concludes the case.   
 
Mr. Blankinship - This is the one where the neighbor spoke in opposition. 
 
Ms. Harris - I move that we deny this request.   
 
Mr. Kirkland - Second. 
 
Mr. Blankinship - Motion to deny by Ms. Harris; seconded by Mr. Kirkland.   
 
Mr. Wright - Any further discussion?  All in favor of denial, say aye; 
opposed say no.  It’s denied. 
 
After an advertised public hearing and on a motion by Ms. Harris, seconded by Mr. 
Kirkland, the Board denied application A-51-2005 for a variance to build a screened 
porch at 5608 Burberry Court (Kimberwicke) (Parcel 735-775-3488).   
 
Affirmative: Dwyer, Harris, Kirkland, Nunnally, Wright   5 
Negative:          0 
Absent:          0 
 
The Board denied your request as it found from the evidence presented that there was 
no “hardship approaching confiscation” as required by § 15.2-2309 of the Code of 
Virginia to justify a variance. 
 
A - 52-2005 WOLFGANG KELLER requests a variance from Section 24-94 to 

build a sunroom on the existing deck at 10657 Cliffmore Drive 
(Olde Springfield) (Parcel 753-763-3938), zoned R-3A, One-family 
Residence District (Three Chopt).  The rear yard setback is not 
met.  The applicant has 28 feet rear yard setback, where the Code 
requires 35 feet rear yard setback.  The applicant requests a 
variance of 7 feet rear yard setback. 

 
Mr. Wright - Does anyone else desire to speak with reference to this 
case?  Would you raise your right hand and be sworn please? 
 
Mr. Blankinship - Do you swear that the testimony you are about to give is the 
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truth, the whole truth, and nothing but the truth, so help you God? 
 
Mr. Keller - I do.  Wolfgang Keller.  We would like to build a sunroom on 
top of our existing deck.  It would not extend across the size of the current deck as it is.  
The problem is that the rear setback is not met, as the current deck is already 
encroaching it, so the only other option would be more or less that we don’t have a 
sunroom at all.   
 
Mr. Wright - This is a 10 by 12 sunroom?  What is the size of the deck? 
 
Mr. Keller - The whole porch is wrapped around the house; I don’t know 
the exact size of the deck, so we will still have something on the left side of the deck 
after the proposed sunroom, and on the right side where we have a seating area. 
 
Mr. Wright - Is the proposed sunroom the same size as the deck? 
 
Mr. Keller - In the direction away from the house, yes.  Go to the sketch 
of the drawing. 
 
Mr. Wright - So the new sunroom would not extend any closer to the rear 
line; it would be to the side line. 
 
Mr. Keller - That is correct, and as you can see, the property line at the 
back is kind of skewed, so if it would be straight starting from the left corner, it would be 
no problem at all.  Technically, of course, it’s possible to build the sunroom on the left 
side of our house, where there would be no setback requirement, but that’s where the 
utility room is.  We would need to build a foundation, but that’s where the crawl space 
entrance is, and actually, then the entrance to the sunroom would be in the utility room, 
where we have the washer and dryer, so we definitely wouldn’t build it there. 
 
Ms. Dwyer - Is that all that’s on the left side of your house?  What of other 
rooms? 
 
Mr. Keller - Do you see the small notch?  That’s the window where we 
have the kitchen, and right there, three feet on the left is where the utility room starts.  
The left side of the house is the garage.  At the right side of it is the utility room. 
 
Ms. Dwyer - Would you have room for a door into the sunroom to the left 
of that bay window? 
 
Mr. Blankinship - You could continue the deck across. 
 
Mr. Keller - The door to the utility room starts about less than a meter to 
the left of this bay window. 
 
Ms. Dwyer - That’s probably enough room for a door, a meter.  Maybe. 
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Mr. Keller - Not from my aesthetics to have a door right at the window, 
because basically there is no wall anyway between the door anymore.  Technically, it is 
possible, I agree. 
 
Mr. Kirkland - What is the sunroom going to look like?  Is it going to be pre-
fab? 
 
Mr. Keller - It will be Champion studio style, basically a roof and all 
around is windows, and from the floor, I think two feet high, is light wood siding.   
 
Ms. Dwyer - How long have you lived in this home? 
 
Mr. Keller - Since 1996.  Actually, December 1996. 
 
Ms. Dwyer - So you’ve had use of the home without the sunroom before. 
 
Mr. Keller - Yes, the reason why we want to build it now is I’m working 
for a traveling company.  I had originally a timed contract.  We decided to stay here, and 
the company is building a big extension right now, which extends the probability that we 
will stay for a really long time here.  It was always in our plans that we may go back to 
Germany, and now we’ve changed our minds, so now we’re thinking of adding more to 
our house. 
 
Mr. Wright - What impact would this sunroom have on the property to the 
rear of your property?  It is completely visible to the rear.  There would be no space 
impact because it’s not extending across the existing deck, but it’s completely visible. 
 
Mr. Wright - Seems like the property to the rear is on a cul-de-sac and is 
situated at an angle to your house.  I’m just looking at the picture there.  So there’s a 
little open area behind that house, directly behind your house, to the rear. 
 
Mr. Keller - That is correct.  Also in the package there was a picture that 
you can see that was photographed so you can see how it looks. 
 
Mr. Wright - Have you discussed this with that neighbor? 
 
Mr. Keller - I have talked with them.  They didn’t indicate any concerns 
from their side. 
 
Mr. Wright - Any further questions of the Board?  Is anyone here in 
opposition to this request?  Hearing none, that concludes the case.   
 
Mr. Nunnally - I move we approve it, no closer to the back or rear than the 
deck is now. 
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Mr. Kirkland - Second. 
 
Mr. Blankinship - Motion to approve by Mr. Nunnally; seconded by Mr. 
Kirkland.   
 
Mr. Wright - Any discussion? 
 
Ms. Harris - Is this the case where we’re getting different readings on the 
various sides of the property?  On one side it was so many feet.  I have to find that out 
before I vote.   
 
Mr. Blankinship - Let me find my plat.  This one is the one with the wrap-
around deck, that he wanted to build the sunroom. 
 
Ms. Dwyer - I don’t think it’s a wrap-around deck. 
 
Mr. Blankinship - A-52? 
 
Mr. Wright - This is A-52. 
 
Mr. Kirkland - It looks like a wrap-around deck on the plot plan. 
 
Mr. Blankinship - It shows on the drawing.  The deck surrounds, but he wants 
to enclose part of the deck as a sunroom. 
 
Mr. Kirkland - It’s got a little box on the back that says “deck.” 
 
Ms. Dwyer - I see; the side part is under a porch. 
 
Mr. Kirkland - He’s got a real heavy overhang that hides most of that 
around the side. 
 
Mr. Blankinship - He was talking about the location of a door on the other side 
of the bay window, whether he could move the sunroom to the left side of the house and 
have a door coming in over there.  He said it was narrower than he would like to have 
the door there. 
 
Ms. Dwyer - Right, but he could move it to the left side of the house, and 
not be within the setback. 
 
Mr. Wright - This is a 70-foot rear yard setback. 
 
Ms. Dwyer - Because the rear yard is wider to the left, he would have 
more buildable area to the left side of the house as we are looking at it.  
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Mr. Wright - He said he couldn’t do that because that’s where his 
windows are.  There’s a motion that we approve it, seconded, I believe.  Any further 
discussion?  All in favor, say aye.  Opposed, no.  It’s approved. 
 
After an advertised public hearing and on a motion by Mr. Nunnally, seconded by Mr. 
Kirkland, the Board granted application A-52-2005 for a variance to build a sunroom on 
the existing deck at 10657 Cliffmore Drive (Olde Springfield) (Parcel 753-763-3938).  
The Board granted the variance subject to the following conditions: 
 
1. This variance applies only to the rear yard setback requirement.  All other 
applicable regulations of the County Code shall remain in force. 
 
2. The new construction shall match the existing dwelling as nearly as practical in 
materials and color. 
 
Affirmative: Harris, Kirkland, Nunnally, Wright     4 
Negative: Dwyer         1 
Absent:          0 
 
The Board granted this request, as it found from the evidence presented that, due to the 
unique circumstances of the subject property, strict application of the County Code 
would produce undue hardship not generally shared by other properties in the area, and 
authorizing this variance will neither cause a substantial detriment to adjacent property 
nor materially impair the purpose of the zoning regulations. 
 
A - 53-2005 ANTHONY J. OLEY requests a variance from Section 24-94 to 

build an addition at 10710 Chipewyan Drive (Kingsley) (Parcel 740-
746-1350), zoned R-2, One-family Residence District (Tuckahoe).  
The rear yard setback is not met.  The applicant proposes 36 feet 
rear yard setback, where the Code requires 45 feet rear yard 
setback.  The applicant requests a variance of 9 feet rear yard 
setback. 

 
Mr. Wright - Does anyone else desire to speak with reference to this 
case?  Would you raise your right hand and be sworn please? 
 
Mr. Blankinship - Do you swear that the testimony you are about to give is the 
truth, the whole truth, and nothing but the truth, so help you God? 
 
Mr. Parker - I do.  My name is Joe Parker; I represent Mr. and Mrs. Oley.  
Unfortunately, Mr. Oley couldn’t be here this afternoon, due to some sickness with an 
employee.  Mr. and Mrs. Oley have owned this property approximately twenty years.  
They put an addition on the house, shown on the plat, back in the late ‘90’s.  This was 
an addition for the mother, which consisted of a large bedroom, bath, etc.  What he’d 
like to do is put an addition coming out of his dining room to have a little room for 
exercise, as well as a place where he could pretty much keep the kids to the far end of 
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the house, away from disturbing the mother.  In talking to Mr. Oley, he said he has 
heard no objections from anyone about what he wants to put out there, as far as an 
addition to the house.  I think you have a set of the plans that we proposed.  Basically, 
what he wants to do is put up something that is attractive and an asset to the 
neighborhood.  We thought about trying to get it close enough to the house so that we 
didn’t have to apply for this variance; however we were only going to have five feet 
between the walls, so that when you looked out the house, you’d be looking right into 
the wall.  What he’d like to do is landscape it and have pretty much like a courtyard type 
of thing between the addition and the existing home.   
 
Mr. Wright - What will this addition be used for? 
 
Mr. Parker - He has it marked down as an exercise room and a game 
room.  I think it’s going to be a combination recreation room for the children. 
 
Mr. Wright - How many rooms does he have in his present house? 
 
Mr. Parker - He’s got two boys, and the third one’s in college right now.  
He and his wife and his mother. 
 
Mr. Wright - How many rooms in the existing house? 
 
Mr. Parker - That I don’t know.   
 
Mr. Wright - The initial house was two stories, right?  The first addition 
was a single story? 
 
Mr. Parker - That’s my understanding, yes sir.   
 
Ms. Dwyer - What is the distance between the existing house and the 45-
foot rear setback line? 
 
Mr. Parker - Thirty-six feet, I believe. 
 
Mr. Blankinship - On the addition side, it would be 17 feet, subtracting the 8.8 
from the 26.  It looks like it’s about two feet farther out, over where you have that 38 
feet, so it would be about fifteen feet. 
 
Ms. Dwyer - An addition could be built that would be 15 to 17 feet deep, 
without encroaching into the setback. 
 
Mr. Parker - Yes ma’am.  The only reason that we couldn’t put the 
addition so close, because we’ve got to come in with two different roof lines.  We’ll use 
an “A” roof on the addition that we’re proposing, and then make a right-hand turn with 
an “A” roof. 
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Ms. Dwyer - But you could use a different design and still be within the 
setback. 
 
Mr. Parker - A different design?  In the roofs? 
 
Mr. Blankinship - You could put the recreation room on one side and the 
exercise room on the other side, for one thing.  
 
Mr. Parker - Instead of an “L” shape, I assume you’re referring to two 
protrusions coming out. 
 
Ms. Dwyer - Or perhaps a longer addition.   
 
Mr. Blankinship - There are other options. 
 
Ms. Dwyer - You have 17 to 15 feet to play with, between the existing 
house and the setback line, so an addition could go within that area. 
 
Mr. Parker - The whole purpose was we were trying to develop a 
courtyard approach, where, when you look out the windows, you’re not looking right into 
the wall of the addition.  We felt like that would be rather small; that would bring us 
down to about five feet between the two buildings. 
 
Ms. Dwyer - That would not give you a courtyard?  You said the Oleys 
had lived there and enjoyed the home for 20 years, is that right? 
 
Mr. Parker - With the additions, yes ma’am. 
 
Mr. Wright - Any further questions of the Board?  Is anyone here in 
opposition to this request?  Hearing none, that concludes the case.  A-53-2005? 
 
Ms. Dwyer - That’s a Tuckahoe case, and I move that we deny.  This 
owner has enjoyed reasonable and beneficial use of the property for some twenty years 
without this particular addition.  This owner has fifteen to seventeen feet outside of the 
setback, within which he is able to build an addition, and in fact the Supreme Court says 
even if you have to abandon a project, if you still are able to enjoy reasonable use of 
your property, then you don’t have a hardship and are not entitled to a variance.  It’s 
clear to me that there’s no hardship here, that he has been and will continue to be able 
to not only use his house without the addition, but has some significant buildable area 
within which to work with a different design.  That’s the basis for my motion for denial. 
 
Mr. Wright - Is there a second? 
 
Ms. Harris - Second.  Any further discussion.  All in favor of denial, say 
aye; opposed, no.  It’s denied. 
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After an advertised public hearing and on a motion by Ms. Dwyer, seconded by Ms. 
Harris, the Board denied application A-53-2005 for a variance to an addition at 10710 
Chipewyan Drive (Kingsley) (Parcel 740-746-1350).   
 
Affirmative: Dwyer, Harris, Kirkland, Nunnally, Wright   5 
Negative:          0 
Absent:          0 
 
The Board denied your request as it found from the evidence presented that there was 
no “hardship approaching confiscation” as required by § 15.2-2309 of the Code of 
Virginia to justify a variance. 
 
A - 54-2005 JAMES L. THOMAS requests a variance from Section 24-94 to 

build a screened porch over the existing deck at 12356 Morning 
Creek Road (Morning Creek at Millstone) (Parcel 736-776-7971), 
zoned R-2C, One-family Residence District (Conditional) (Three 
Chopt).  The rear yard setback is not met.  The applicant proposes 
36 feet rear yard setback, where the Code requires 45 feet rear 
yard setback.  The applicant requests a variance of 9 feet rear yard 
setback. 

 
Mr. Wright - Does anyone else desire to speak with reference to this 
case?  Would you raise your right hand and be sworn please? 
 
Mr. Blankinship - Do you swear that the testimony you are about to give is the 
truth, the whole truth, and nothing but the truth, so help you God? 
 
Mr. Thomas - I do.  James L. Thomas.  My wife and I built this house in 
1999, and we are the original owners.  I’m here today to request a variance to build a 
screened porch over an existing deck at the back of our home.  This would require a 36-
foot setback, vs. the Code requirement of a 45-foot setback, so my variance request is 
for nine feet.  Primarily, our interest is to build a screened porch so that our family can 
enjoy our back yard and eating outside.  Currently, the problems with the use of our 
deck are, it’s exposed to direct sunlight, it’s fairly intense sun, and bugs.  We have, 
several years ago, planted a landscape buffer that you can see where the marker is.  
We installed that, and at this point, it has significantly matured and created a buffer.  We 
feel that gives a good natural shield between our immediate neighbor to the rear at 
5504.  We intend to have the porch match the existing house, so it looks as if it was part 
of the original construction. 
 
Mr. Wright - It looks like, from the survey, that it would be the south 
corner of the property is in compliance with the Code, so that the line cuts diagonally 
through the proposed porch. 
 
Mr. Thomas - Yes sir, the rear property line, and the angles and 
measurements there are at a slanted angle. 
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Mr. Wright - That’s because the rear property line is not parallel to the 
rear of the house. 
 
Mr. Thomas - That’s correct.  We are on a corner of a cul-de-sac. 
 
Ms. Dwyer - This is your parents’ house, did you say? 
 
Mr. Thomas - No, my wife and I built this house in 1999. 
 
Ms. Dwyer - Speaking of the south side of the house, you have a larger 
buildable area to the south of the house, that looks like you could possibly put the porch 
and not encroach on the setback – am I reading that correctly? 
 
Mr. Thomas - The drawing doesn’t reflect a four-paneled window.  That’s 
the family room to the left, fireplace on the corner, and the ability to move the proposed 
porch to the left would get in the way of all those windows.  If we went all the way to the 
corner, those family room windows would all be obstructed by the porch. 
 
Ms Dwyer - The windows would all look out onto the porch. 
 
Mr. Thomas - Correct.  And to the right, that drawing better reflects that 
you can see the kitchen sink.  There’s a window there; if we came left more, there are 
some structural issues, but we’d be right there in the window with the corner of the 
porch. 
 
Mr. Wright - And it’s your testimony that this porch would not be visible 
from your neighbor facing to the rear. 
 
Mr. Thomas - If you look at the photographs taken by your staff, you get a 
sense of the shield.  To the far right, that’s one of three weeping willow trees, and there 
are evergreens planted that are currently about eight feet tall.  I would think that they 
can certainly see through the trees and see it, but it has somewhat of a natural shield. 
 
Ms. Dwyer - How long have you lived here? 
 
Mr. Thomas - Since 1999 – we are the original owners.   
 
Ms. Harris - Have you spoken to your neighbors to get their reaction?   
 
Mr. Thomas - Yes ma’am – they have no opposition.   
 
Mr. Wright - Any further questions of the Board?  Is anyone here in 
opposition to this request?  Hearing none, that concludes the case.  A-54-2005? 
 
Mr. Nunnally - I move we approve it.   
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Mr. Wright - Is there a second? 
 
Mr. Kirkland - Mr. Blankinship, I’ll make a second, just to discuss it.  He 
said he was going to enclose the exact size of the deck, yet on my architectural plan, it 
looks like he drew a larger room than the deck.  It looks like in the drawing that the room 
is going to be larger than the deck, yet he stated that it would be the same size as the 
deck, is that correct? 
 
Mr. Blankinship - I don’t recall what he stated.  The drawing clearly shows the 
proposed screened porch larger than the existing deck. 
 
Ms. Dwyer - The porch looks like it’s a 14 by 26. 
 
Mr. Wright - That’s what it is, 14 by 26.   
 
Mr. Kirkland - That’s what it says. 
 
Ms. Dwyer - We don’t have dimensions for the deck. 
 
Mr. Kirkland - I don’t have the real dimensions of the deck, so I don’t know 
what’s right and what’s wrong. 
 
Mr. Blankinship - It’s clear on the drawing that the proposed porch is larger 
than the existing deck.   
 
Mr. Wright - It extends to the rear a little deeper than the deck. 
 
Mr. Blankinship - Yes sir, and it squares off a corner that’s now cut off at an 
angle. 
 
Ms. Dwyer - This is another one in which the location could be moved 
along the rear of the house and ……………… 
 
Mr. Wright - I don’t think he could move it and still build it. 
 
Mr. Kirkland - Not in this case. 
 
Ms. Dwyer - I don’t think that’s what he wants to do, but I think that he 
could. 
 
Mr. Wright - He’d still need a variance.  If he moved it to the left, I still 
believe that the corner of that house would be violating the setback.   
 
Ms. Dwyer - He has a fairly large buildable area to the south.  He could 
leave the deck as is and build a smaller addition.  There are options.  But again, the 
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Supreme Court said even if you have to abandon the project, as long as you still have 
use of the property as a residence, there is no hardship. 
 
Mr. Wright - That’s exactly what it says.  There has been a motion that 
we approve it, and it’s been seconded.  Any further discussion? 
 
Ms. Harris - If we look at the site plan, you see this little triangle edge to 
the right, where the property line comes across?  When we stated he needs additional 
footage for a variance, we’re just talking about this corner area. 
 
Mr. Wright - A corner, less than half of it.  Any further discussion?  All in 
favor of approval, say aye; opposed, no.  It’s approved. 
 
After an advertised public hearing and on a motion by Mr. Nunnally, seconded by Mr. 
Kirkland, the Board granted application A-54-2005 for a variance to build a screened 
porch over the existing deck at 12356 Morning Creek Road (Morning Creek at Millstone) 
(Parcel 736-776-7971).  The Board granted the variance subject to the following 
conditions: 
 
1. This variance applies only to the rear yard setback requirement.  All other 
applicable regulations of the County Code shall remain in force. 
 
2. The new construction shall match the existing dwelling as nearly as practical in 
materials and color. 
 
Affirmative: Harris, Nunnally, Wright      3 
Negative: Dwyer, Kirkland       2 
Absent:          0 
 
The Board granted this request, as it found from the evidence presented that, due to the 
unique circumstances of the subject property, strict application of the County Code 
would produce undue hardship not generally shared by other properties in the area, and 
authorizing this variance will neither cause a substantial detriment to adjacent property 
nor materially impair the purpose of the zoning regulations. 
 
The Board took a brief recess. 
 
UP- 10-2005 THREE CHOPT RECREATION CLUB requests a conditional use 

permit pursuant to Section 24-12(b) to install pool deck lighting at 
2100 Skipwith Road (Parcel 761-749-1641 and 2808), zoned R-3, 
One-family Residence District (Three Chopt).  

 
Mr. Blankinship - Mr. Chairman, the staff has distributed a revised staff report 
with an additional condition or two. 
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Mr. Wright - Does anyone else desire to speak with reference to this 
case?  Would all who desire to speak, please stand, so we can swear everybody at one 
time.  Would you raise your right hand and be sworn please? 
 
Mr. Blankinship - Do you swear that the testimony you are about to give is the 
truth, the whole truth, and nothing but the truth, so help you God? 
 
Mr. Balgie - I do.  I’m Tom Balgie.  We’re revising this pool, and what we 
want to do is put five new deck lights on the pool.  These are the type of lights that just 
reflect down; I call them box lights. 
 
Mr. Wright - Would they be above the pool?  
 
Mr. Balgie - Yes.  They’ll be on twenty-foot poles, shining down. 
 
Ms. Harris - How do they compare, the new lights to the old lights that 
you’ve had in the past? 
 
Mr. Balgie - What we had is the old quartz lights, on ten-foot conduits, 
pointing down. 
 
Ms. Dwyer - Were they the shoebox-style fixture? 
 
Mr. Balgie - The old lights were just the quartz lights. 
 
Mr. Kirkland - Like something you’d put on the side of your home, is that 
correct? 
 
Mr. Balgie - Yes. 
 
Ms. Dwyer - So this is an improvement in that the shoebox fixtures are 
designed to focus all the light down on the ground where you want the light and not to 
spread it to the side, so that it will spill over to neighbors and people outside the 
property.   
 
Mr. Balgie - Yes.  We’ve actually opened the upper pool already.  This 
would be five lights. 
 
Ms. Harris - In the drawing that’s here, where is the wading pool?   
 
Mr. Balgie - This drawing that’s on the screen right now is our old pool 
design.   
 
Mr. Wright - Have you read the suggested conditions that are proposed? 
 
Mr. Balgie - Yes sir. 
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Mr. Blankinship - Have you read the new ones?   
 
Mr. Wright - I want to make sure that you understand these conditions. 
 
Ms. Dwyer - Are the only new conditions #’s 10 and 11?  Everything else 
is the same? 
 
Mr. Wright - Numbers 10 and 11 are added? 
 
Mr. Blankinship - Some of the neighbors brought to our attention that when 
this use permit was first approved in ’64 and then revised in ’65 and ’67 (I might be off 
by a year or two); then when it was revised in ’78, some of the conditions from the 
earlier use permits were dropped, these two conditions regarding a buffer and some 
landscaping.  When this was advertised, some of the neighbors were aware that those 
conditions had been on the permit previously and asked that they be reinstated.  That’s 
why that was done kind of at the last minute.  That’s why you also have the petition from 
the neighbors attached to your revised staff report. 
 
Ms. Dwyer - So what # 10. says is that the area within 100 feet of 
Gunston Road in effect, and 50 feet of the eastern property line, which I assume is 
Skipwith Road …………….. 
 
Mr. Blankinship - Part of it is along Skipwith, and then it jogs over and runs 
behind the houses there. 
 
Ms. Dwyer - The houses that are on Skipwith? 
 
Mr. Blankinship - You’ll see it better on the plan, probably, if you unfold it and 
fold it back.  See the jog in the eastern property line there.   
 
Ms. Dwyer - I see.  So there are houses between the pool and Skipwith. 
 
Mr. Blankinship - Right. 
 
Ms. Dwyer - So 100 feet along the north and 50 feet along the east. 
 
Mr. Blankinship - And the existing parking sort of interrupts that 50 feet, but 
that’s just the way it’s always been; it’s been that way since the ‘60’s.   
 
Mr. Wright - Mr. Blankinship, in this letter from the neighbors, you 
incorporated most of what they request as pertaining to the lighting, except they want it 
controlled by timer devices.  Is that something that is or should not be?   
 
Mr. Blankinship - I guess we can let them address that since they’re here.   
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Mr. Wright - I take it they want to insure that the lights are turned off at 
the appropriate time.  But I think you’ve included everything else that they’ve requested.   
 
Mr. Nunnally - Are you okay with the two added conditions, sir? 
 
Mr. Balgie - Yes. 
 
Mr. Wright - Those added conditions are satisfactory?  I think they were 
in there originally, and just got left out somehow. 
 
Mr. Blankinship - They’ve never disturbed those areas.  The fence is there, 
and the landscaping is there, and nothing’s been disturbed.   
 
Mr. Wright - They just want to be sure that they remain undisturbed.   
 
Ms. Dwyer - There’s a reference in the neighbors’ letters to a 1968 letter 
from Mr. LaVecchia notifying the recreation club of their non-compliance to the 
conditions.  Do you know what that’s about? 
 
Mr. Blankinship - There was a letter written at that point, but then they did 
come into compliance; there’s further correspondence to that effect.   
 
Ms. Dwyer - So some of these neighbors have probably lived here for a 
long time. 
 
Mr. Wright - Is there anything further that you wish to address at this 
point? 
 
Ms. Dwyer - Did you address the timer device? 
 
Mr. Balgie - We could put a timer device on there, but right now we’d just 
planned to turn them off as we leave in the evening.   
 
Mr. Wright - Let’s hear from these folks, and then you’ll have an 
opportunity to rebut.   
 
Mr. Bruner - My name is George Bruner, and I live on 2307 Bogan Road, 
and that is within 500 feet of the property in question here.  First I will explain that we 
are not in opposition with the lighting as was proposed in the publication, but we were 
concerned as the letter presented to you, of conditions that were established back in the 
‘60’s, and many of these neighbors were there then, and these conditions somehow got 
left out as future grants were made. 
 
Mr. Wright - Have you seen the new proposed conditions? 
 
Mr. Bruner - Yes sir.   
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Mr. Wright - Is that in accord with what you had in mind? 
 
Mr. Bruner - The buffer zone and all is fine.  There was one condition in 
there that did not – it’s item # 5.  We have requested that the current time limits be 
maintained.  The question of the timer on the lights, that was in previous approvals for 
lighting for that pool area.   
 
Mr. Wright - They say they have no objection to putting that back in there. 
 
Mr. Bruner - Item # 5 – it says “Up to four times per year, the hours may 
be extended to 12:00 midnight for swimming meets.  Public address systems, starter 
guns and similar equipment may be used at swimming meets, but at no other time 
except for emergency purposes.”  The current requirement is for only two meets per 
year and vacate the premises by 11:00.  This is extending it, and we think that the case 
of midnight is a little bit too long.  This is nestled in a residential area that has been 
there for a long time.  Many of the homes are within less than 200 feet of the area.  One 
of the folks who signed the petition, Mrs. Blankenship, lives on Skipwith Road in that 
corner, and she’s a 91-year-old lady, been living there for 50 years, and her house is 
well within 100 feet of the activity area.  She doesn’t want the extension of time to go 
any more.  It started off as a little neighborhood pool, one swimming pool, a nice little 
recreation area.  It developed a second pool and tennis courts and swim meets.  
Actually, they have outgrown our neighborhood.  They have just rebuilt the pool, making 
it larger, and they plan on having more of these regional swim meets, not neighborhood.  
It’s people coming from all around who would be coming here.  When these meets 
occur, there’s not ample parking.  Cars are lined all up and down Skipwith Road; they’re 
on private property; they’re around in the Oak subdivision; they’re in the church parking 
lot; they’re in the school parking lot.  You can imagine from a noise standpoint, 
hundreds of people cheering a swim meet, with the PA system that can be heard from 
several blocks away.  This is up till midnight, and is really not acceptable to us as 
neighbors, and we think it will greatly deteriorate the property value of our homes in the 
area.  Are there any questions? 
 
Mr. Blankinship - Let me explain for Mr. Bruner’s benefit, that this is a 
standard condition that has been drafted in response to other situations in other places 
in the County.  This was not a request of the Rec Club; this is just one of our standard 
conditions, and the Board certainly does modify that as necessary. 
 
Mr. Bruner - Am I not correct in saying that the noise ordinance in the 
neighborhood says you can’t make noise after 11:00 o’clock, which means my 
neighbors, if I ran my lawn mower, could call the police on me.   
 
Mr. Wright - If we were to reduce it to 11:00, would you go along with four 
meets a year?   
 
Mr. Bruner - We’re not anxious about the four a year, because ………… 
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Mr. Wright - I think all these pools have four a year; that’s my 
understanding; that’s pretty standard.   
 
Mr. Bruner - I would just ask my neighbors, would they concede to that?   
 
Ms. Dwyer - I guess my concern is if you limit it to 11:00 o’clock, or if you 
limit it to the four meets per year.  I live near the Kanawha Pool, so I know exactly what 
you’re talking about, with the noise and the guns and the parking, but it doesn’t happen 
but four times a year, and you do live near a recreation association.  I know that the 
swim teams are a part of, not so much regional area, but a neighorhood.  I know 
Kanawha swims against Three Chopt, and we’re just down the road, and there are 
neighborhood pools that they swim against.  I guess my concern is that they would not 
be able to have a swim team because the meets do involve lots of children, and they do 
go late at night.   
 
Mr. Blankinship - The challenge is, if there’s thunder, they have to clear the 
pool for 20 or 30 minutes, and that makes the meet run long.  In a normal case, the 
meet is over by 11:00.   
 
Mr. Bruner - We also have a lot of neighbors there who are affected by 
this later hour, and I think you would not approve any commercial type operation in a 
neighborhood to be open and operating with loud noise till midnight.   
 
Mr. Blankinship - My point is, you might go five years and never have a swim 
meet go past 11:00, and then one year there will be thunder, and they will extend one. 
 
Mr. Bruner - If they got permission to go to 12, there’s nothing to stop 
them. 
 
Mr. Blankinship - They could; that’s right.   
 
Mr. Wright - If you say they’re normally over by 11:00, and I think they 
are, we could say, “except due to weather delays” or something like that?  An 
exceptional situation might happen once every three or four years.   
 
Mr. Bruner - My kids belonged to that pool when they were young.  We as 
neighbors don’t believe that the activity should be going on loud, late at night, and 
second, the fact that it takes till 12:00 o’clock is not the problem of the neighbors; it’s the 
problem of the scheduling of the swimming people.  They could start earlier if they liked.  
It’s really not our problem; it’s their problem.   
 
M. Wright - Thank you very much for appearing.  Anyone else desire to 
speak? 
 
Mr. Bruner - Those folks were just going to verify anything you had from 
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me. 
 
Mr. Wright - Now you have a short time to rebut. 
 
Mr. Balgie - I would just like to say that one of the reasons that we’re 
expanding the pool is so that we can get done quicker.  We’re going from five lanes to 
eight lanes, so we should be able to finish up sooner. 
 
Mr. Wright - Do you have any objection to our changing that to 11:00 
o’clock? 
 
Mr. Balgie - Providing your suggestion where weather or some other 
unusual condition where we could go to 12:00, that would be wonderful. 
 
Mr. Wright - In other words, we wouldn’t want that to be a normal thing, 
so you’d plan a swim meet that goes to midnight, that’s what we’re trying to eliminate. 
 
Ms. Dwyer - What about the parking issue?  Do you have an agreement 
with the church or the schools to allow overflow parking in those lots.  Parking along 
Skipwith is not desirable for the safety of anybody involved.  So you do have an 
agreement, and do you have signs that direct people. 
 
Mr. Balgie - Yes we do.  We have signs that tell them there is extra 
parking at the church. 
 
Ms. Dwyer - How about the school?   
 
Mr. Balgie - We don’t have an agreement with the school.   
 
Ms. Dwyer - But you do have an agreement with the church, which is very 
close.  Do you have any fields or any other way to accommodate extra parking on your 
own property? 
 
Mr. Balgie - We would, but they just put in that restriction that we can’t 
cut down the trees. 
 
Ms. Dwyer - The buffer, right.  So there’s no other place on your property 
to go.  Folks are going to need to cross the street and go to the church. 
 
Mr. Wright - How about putting a timer on your lights – does that cause 
you any problem?   
 
Mr. Balgie - No. 
 
Mr. Wright - I’d forgotten, Mr. Blankinship, that we had that in there. 
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Mr. Blankinship - On the pool lights only. 
 
Ms. Harris - Do you have any provision whereby you meet with the 
neighborhood periodically?  I know that you’ve been neighbors for a mighty long time, 
and there are growing pains, but if you somehow had meetings periodically. 
 
Mr. Balgie - Right – we don’t have any provisions like that.  That would 
be a good suggestion though. 
 
Mr. Wright - Anything further?  Thank you very much for appearing.  UP-
10, Three Chopt Recreation Club. 
 
Mr. Nunnally - I move we approve it, but put that time limit of 11:00 pm 
instead of 12:00 midnight, except for weather conditions. 
 
Mr. Wright - And we could put a weather condition exception in there, it 
would probably only come into play for a very few times. 
 
Ms. Harris - And a timer for the lights. 
 
Mr. Kirkland - Mr. Blankinship, when the weather’s bad at night and they’re 
having a swim meet, you better document the weather was bad, in case the neighbors 
complain. 
 
Mr. Blankinship - If they’re anything like my league, nobody wants that meet to 
go a minute later than it needs to go. 
 
Ms. Dwyer - What if you have a relay, and you’ve got two more events 
after 11:00 o’clock?  I live near a pool, and I understand, but it’s only four times a year, 
and it’s a very helpful, constructive thing for many children to do, and I just hesitate to 
put that in there.  I think that nobody wants it to go beyond 11:00, and in fact it’s very 
difficult for the children to be there beyond 11:00, but if it is, it seems to me that it’s 
appropriate as few times as this is going to be applicable, to let them go beyond 11:00 
and not have to …………… 
 
Mr. Wright - Well, suppose it went five or ten minutes over, nobody’s 
going to argue the point.  What we’ve been talking about is to plan a swim meet that 
goes to 12:00 o’clock.  If they’re in good faith, and they get caught, I don’t think there 
could be anybody who would be reasonable to say we would revoke it for that.  
Normally, if the weathers bad, it’s going to wipe the meet out anyhow.   
 
Ms. Dwyer - Mr. Blankinship, did you say this is a condition that’s on 
other pools in the County? 
 
Mr. Blankinship - Yes, it’s fairly standard.  Not every case; there have been 
some cases where the Board has modified. 
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Mr. Wright - You have to take these where the pool is, in relationship to 
the neighborhood. 
 
Ms. Dwyer - Most all of them are in neighborhoods. 
 
Mr. Wright - I know, but some of them have a greater impact than others. 
 
Mr. Kirkland - Some are a lot larger than this one too. 
 
Mr. Wright - So your proposal is, you move to approve it, amending the 
conditions by putting in a timer requirement on the pool lights, and that we reduce the 
time from midnight to 11:00, except when the weather conditions are such that would 
force them to exceed that. 
 
Mr. Blankinship - But in no case later than midnight.  They must shut down at 
midnight.  Was there a second to the motion? 
 
Mr. Nunnally - If it’s later than midnight, can’t you put that on the four meets 
that they have during the year?   
 
Ms. Dwyer - Where does the timing provision go? 
 
Mr. Blankinship - Condition # 7 – it would just say that the lights would be 
controlled by a timer. 
 
Mr. Wright - That was in a prior condition.  I think it got left out. 
 
Ms. Dwyer - But what would be the time? 
 
Mr. Blankinship - That was not in the prior condition. 
 
Ms. Dwyer - They could have a timer that cuts it off at 3:00 o’clock in the 
morning? 
 
Mr. Wright - The timer would have to be consistent with the hours of 
operation. 
 
Mr. Kirkland - So that at 11:00 o’clock the lights go out, even though there 
are people there, those lights go out.   
 
Mr. Wright - They have other lights.   
 
Mr. Kirkland - Yes, there are other lights there, just those shadow-box pool 
lights go out. 
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Ms. Dwyer - What about for security reasons?  Do any of these lights 
need to be on for security reasons?  Our pool keeps some lights on, not a lot, but 
because there are neighbors that are directly across the street from the pool, but they 
do have some lights on for security reasons. 
 
Mr. Kirkland - This is a fenced-in pool with a locked gate. 
 
Ms. Dwyer - At Kanawha is what I’m talking about, that’s the one I know 
because I live across the street from it.  I think you do need some security lighting. 
 
Mr. Wright - They have that, I’m sure.   
 
Ms. Dwyer - But I guess we need to be clear about it. 
 
Mr. Kirkland - The timer is only referring to these five lights, is that correct, 
Mr. Blankinship? 
 
Mr. Blankinship - However you want to write it.   
 
Ms. Dwyer - It’s ambiguous if we don’t specify what has to be on.  So the 
pool lights do not need to be on for security purposes?   
 
Mr. Kirkland - No, I don’t think so.  There are other lights on around he club 
buildings and everything else that stay on probably all night, the little ones that are on 
the side of the buildings.  I assume they stay on all night. 
 
Mr. Blankinship - The prior condition was not clear on the point. 
 
Ms. Dwyer - I would like to make an exception for the timers for any 
lighting that’s deemed necessary for security purposes, and maybe that will take care of 
it. 
 
Mr. Blankinship - The motion by Mr. Nunnally has not been seconded. 
 
Mr. Kirkland - I’ll second it, with all those changes. 
 
Mr. Wright - Does everybody understand the conditions now as 
changed?  All in favor of approval of this conditional use permit with the conditions as 
changed, say aye.  Opposed, no.   
 
After an advertised public hearing and on a motion by Mr. Nunnally, seconded by Mr. 
Kirkland, the Board granted application UP-10-2005 for a conditional use permit to 
install pool deck lighting at 2100 Skipwith Road (Parcels 761-749-1641 and 2808).  The 
Board granted the variance/use permit subject to the following conditions: 
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1. The swimming pool and recreation facilities shall be operated on a non-profit 
basis. 
 
2. The property shall be maintained in a park-like manner. 
 
3. The hours of operation shall be limited to 8:00 AM to 10:30 PM, and the premises 
shall be vacated by 11:00 PM. 
 
4. The recreation facilities shall be operated under proper supervision and in a quiet 
and orderly manner without creating a nuisance to the surrounding neighborhood. 
 
5. [Amended]  Up to four times per year, the hours may be extended to 11:00 pm 
for swimming meets.  Public address systems, starter guns and similar equipment may 
be used at swimming meets, but at no other time except for emergency purposes.  If a 
swimming meet is delayed due to inclement weather, it may continue past 11:00 but in 
no case later than 12:00 midnight. 
 
6. Only the improvements shown on the plan filed with the application may be 
constructed pursuant to this approval.  Any substantial changes or additions may 
require a new conditional use permit. 
 
7. [Amended]  The only areas to be lighted are the swimming pools and tennis 
courts.  Safety lights may be installed along walkways.  All exterior lighting shall be 
shielded to direct light away from adjacent residential property and streets.  Lights shall 
be operated by a timer, except those lights needed for security. 
 
8. The entrance gate shall be locked when the property is not in use by club 
members. 
 
9. The swimming pool area shall be enclosed by a fence in accordance with the 
Uniform Statewide Building Code. 
 
10. The area within 100 feet of the northern property line and the area within 50 feet 
of the eastern property line (except for the existing parking lot), shall be maintained as a 
wooded buffer.  Dead trees may be removed and the property maintained, but live trees 
exceeding 6 inches dbh. shall not be removed without written approval from the Director 
of Planning.  The green chain link fence along the property line shall be maintained in 
good repair. 
 
11. The landscaped buffer between the parking lot and the right-of-way of Skipwith 
Road shall be maintained.  All landscaping shall be maintained in a healthy condition at 
all times. Dead plant materials shall be removed within a reasonable time and replaced 
during the normal planting season. 
 
Affirmative: Dwyer, Harris, Kirkland, Nunnally, Wright   5 
Negative:          0 
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Absent:          0 
 
The Board granted the request because it found the proposed use will be in substantial 
accordance with the general purpose and objectives of Chapter 24 of the County Code. 
 
A - 55-2005 LUKE AND SHELLEY CURRY request a variance from Sections 

24-94 and 24-9 to build a one-family dwelling at 4258 Charles City 
Road (Parcel 832-700-7140 (part)), zoned A-1, Agricultural District 
(Varina).  The lot width requirement and public street frontage 
requirement are not met.  The applicants have 45 feet lot width and 
0 feet public street frontage, where the Code requires 150 feet lot 
width and 50 feet public street frontage.  The applicants request a 
variance of 105 feet lot width and 50 feet public street frontage. 

 
Mr. Wright - Does anyone else desire to speak with reference to this 
case?  Please stand, and everybody be sworn at one time.  
 
Mr. Blankinship - Do you swear that the testimony you are about to give is the 
truth, the whole truth, and nothing but the truth, so help you God? 
 
Mr. Chairman, let me also call your attention to the revised plat that was left on the 
table. 
 
Ms. Curry - I do.  Yes sir, my name is Shelley L. B. Curry.  It’s my 
understanding that there are two variances that I am in need of.  One would be public 
street frontage, and the other is, I do not meet the lot width requirement.  When I 
originally went to the County to apply for this, in sitting down with the two gentlemen, we 
had to get a calculator out to figure these up, if you go on the property line, the point on 
the left side of the property line to the right angle, as far as addressing the lot width 
variance, it was explained to me that they went 50 feet back from that setback and then 
calculated exactly how far I was off for the lot width.  Apparently I only have 45 feet, and 
the County requires 150.  This was originally my grandmother, Emily May Payne 
Baker’s land, and prior to her departing us, she divided the land among my dad, Charlie 
and his wife Carol Baker, and Uncle Pete, Gerald Edward Baker.  His land is to the left if 
you are standing on Charles City Road looking at it.  Mom and Dad have prepared a 
Deed of Gift and given an acre to my husband Luke and I, which brings us here, 
because it doesn’t meet the requirements.  There is a fifteen-foot easement, which 
would be considered part of the driveway, running up parallel with the land, and I tried to 
see if there was some way to utilize that, adding it to the lot width, because across the 
back was 145, and if you add the 15, it gave me 160, but they said I couldn’t do that 
because it was only for usage; it wasn’t deeded to me, just the acre.  Therefore, as far 
as the lot width goes, we’re at or around 105 feet off on the front part of the acreage.  
On the back property line of that one acre, it’s 145.28, so it’s only a little off. 
 
Mr. Wright - They say you’ve got 45 feet lot width, or you’ve got 145; 
we’re talking about the building line from the road, which is 50 feet from the road, so 50 
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feet from the road, you have 45 feet because that’s what your entrance road is.  That’s 
what we’re talking about.  You have plenty of width back where your property is.  The 
ordinance requires you to have 150 feet at the building line, which is 50 feet from the 
road, also a 50-foot frontage on the road, neither of which you have. 
 
Mr. Nunnally - How far back from Charles City Road are you planning on 
building?   
 
Mr. Baker - I’m Charles F. Baker.  This is my daughter.  The piece of 
property that we’re talking about – I was born and raised there 62 years ago.  My mom 
just recently passed away, and she divided the remaining between my brother and I.  As 
my daughter stated, we gave her the acre behind us, simply so that I can watch her, 
because she’s been in a bad automobile accident, and she’s had a hip replacement 
twice, four or five surgeries.  I keep their children while she works, so it was convenient 
for her, and money saving for her, and I would love to have her there.  It’s approximately 
500-600 feet from Charles City Road back.  I acquired the additional fifteen feet, the 
driveway, which runs right up by the front of my mother’s porch.   
 
Mr. Blankinship - It’s 500 feet from Charles City to where this property begins? 
 
Ms. Curry - What mom was saying was, their house is approximately 
350 feet from off the road, so that where the acre is that they’ve gifted to my husband 
and I, you’re looking at approximately 500 feet off Charles City Road. 
 
Ms. Dwyer - What is the distance between Charles City Road and your 
rear property line, the whole slice here?   
 
Mr. Baker - It’s a mile. 
 
Ms. Dwyer - So you have a mile-long piece of property that’s roughly 145 
feet wide.  Mr. Blankinship, how many more lots could we be looking at on this mile-long 
narrow piece of property?   
 
Mr. Baker - There will be no more lots. 
 
Mr. Blankinship - The total acreage in the remainder shows as 9.42, so the 
theoretical maximum would be nine.  You can see there’s a stream back there, so it’s 
difficult to say what the possible yield would be, certainly no more than nine total, 
including the two that are already there. 
 
Ms. Dwyer - So theoretically we could have a total of eleven ………… 
 
Mr. Blankinship - A total of nine, seven more in addition to this one and the 
front one. 
 
Mr. Nunnally - You say there will not be any more? 
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Mr. Baker - I’m saying I will not sell it out to anything to build on.  I have 
two other children, but they’re not interested in it at this point. 
 
Ms. Harris - If you constructed a public road, where would it be 
constructed on your property – have you considered that? 
 
Mr. Baker - No ma’am.  Not really, and if there was one put through 
there, it would be on that fifteen-foot.  It’s family property.  I was born and raised there 
62 years ago in an old house that was torn down, and I have no idea of leaving.  I want 
her there, and I see no problem, and none of our neighbors have said anything, 
because it’s all woods, and there’s actually a house that’s way, way farther back, with 
the same narrow drive.  They’ve got seventeen acres in front of them that they’re trying 
to sell that belong to Light and Vanasendall, the real estate company, so they’re having 
the same problem that she has. 
 
Ms. Dwyer - It looks like you’re setting your house at an angle. 
 
Mr. Wright - Not on the revised plat. 
 
Ms. Curry - Not on the revised one.  On the original one I submitted I just 
sketched it out.  It’s not going to be on an angle.  On your screen, on the original it was, 
because I was very confused when I submitted it, in talking with the contractor and my 
husband, I apparently didn’t understand what they were telling me on how to draw it on 
there.  So I drew it incorrectly, and that’s the reason Mr. Hooper, the contractor, came 
out and had his good laugh at me.  We revised and submitted it to Mr. Blankinship. 
 
Ms. Dwyer - Did you say you acquired that extra fifteen feet that will be 
the easement to get to this property? 
 
Mr. Baker - Yes.  Originally, we only had an acre and three quarters that 
we purchased from my mother many years ago so that I could take care of her.  When 
the property was divided, she divided between my brother and I.  We each got 12 acres.  
I already had an acre and three quarters, so I picked up the remainder plus the fifteen-
foot drive.   
 
Ms. Dwyer - And you have a really good survey?   
 
Mr. Baker - Three times it’s been. 
 
Ms. Dwyer - We’ve just had some problems with this kind of division. 
 
Mr. Baker - The gentleman who surveyed it was having a hard time 
finding the start.  So I told him to go down to where the driveway that we inherited; there 
is the start; there is the pink ribbon still there; there is a yellow ribbon above it.  He went 
down and charged us again for something that we really didn’t need to be charged for. 
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Mr. Wright - Anything further?  That concludes the case.  A-55-2005. 
 
Mr. Nunnally - Move we approve it. 
 
Ms. Harris - Second the motion. 
 
Mr. Blankinship - Motion by Mr. Nunnally to approve; seconded by Ms. Harris. 
 
Mr. Wright - Any further discussion? 
 
Ms. Dwyer - I have a concern that we have nine acres and a potential 
nine lots that would be along a one-mile narrow strip. 
 
Mr. Wright - We have to consider the cases that come before us.  That 
would have to come before us for our approval.   
 
Ms. Dwyer - But we have opened the door to having additional lots along 
this one-mile narrow strip of land. 
 
Mr. Wright - I don’t look at it that way.  I think each case stands on its 
own, and if we decide that that’s all we’re going to permit, that’s all we’re going to 
permit. 
 
Mr. Kirkland - Next case might be a different story.   
 
Ms. Dwyer - Another way to look at it is that we’ve set a precedent.  
Sometimes we feel bound by that too, once we start this. 
 
Mr. Wright - Is there a motion on A-55-2005? 
 
Mr. Blankinship - There has been a motion to approve. 
 
Mr. Kirkland - I’ll make a second. 
 
Ms. Harris - I had already seconded it.   
 
Mr. Wright - Any further discussion?  All in favor say aye; opposed, no.  
It’s approved. 
 
After an advertised public hearing and on a motion by Mr. Nunnally, seconded by Ms. 
Harris, the Board granted application A-55-2005 for a variance to build a one-family 
dwelling at 4258 Charles City Road (Parcel 832-700-7140 (part)).  The Board granted 
the variance subject to the following conditions: 
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1. This variance applies only to the public road frontage and minimum lot width 
requirements.  All other applicable regulations of the County Code shall remain in force. 
 
2. Approval of this request does not imply that a building permit will be issued.  
Building permit approval is contingent on Health Department requirements, including, 
but not limited to, soil evaluation for a septic drainfield and reserve area, and approval 
of a well location. 
 
3. At the time of building permit application, the applicant shall submit the 
necessary information to the Department of Public Works to ensure compliance with the 
requirements of the Chesapeake Bay Preservation Act and the code requirements for 
water quality standards. 
 
4. At the time of building permit application the owner shall demonstrate that the 
parcel created by this division has been conveyed to members of the immediate family, 
and the subdivision ordinance has not been circumvented. 
 
5. The applicant shall present proof with the building permit application that a legal 
access to the property has been obtained. 
 
6. The owners of the property, and their heirs or assigns, shall accept responsibility 
for maintaining access to the property until such a time as the access is improved to 
County standards and accepted into the County road system for maintenance. 
 
Affirmative: Dwyer, Harris, Kirkland, Nunnally, Wright   5 
Negative:          0 
Absent:          0 
 
The Board granted this request, as it found from the evidence presented that, due to the 
unique circumstances of the subject property, strict application of the County Code 
would produce undue hardship not generally shared by other properties in the area, and 
authorizing this variance will neither cause a substantial detriment to adjacent property 
nor materially impair the purpose of the zoning regulations. 
 
A - 56-2005 ALPHONSO R. JORDAN requests a variance from Sections 24-

95(b)(6), 24-95(k) and 24-9 to build a one-family dwelling at 3500 
Waverly Boulevard (East Highland Park) (Parcel 798-735-5827), 
zoned R-4, One-family Residence District (Fairfield).  The lot width 
requirement, minimum side yard setback, public street frontage 
requirement, and total lot area requirement are not met.  The 
applicant has 5,670 square feet lot area, 45 feet lot width, 17 feet 
minimum side yard setback, and 45 feet public street frontage, 
where the Code requires 6,000 square feet lot area, 50 feet lot 
width, 25 feet minimum side yard setback, and 50 feet public street 
frontage.  The applicant requests a variance of 330 square feet lot 
area, 5 feet lot width, 8 feet minimum side yard setback, and 5 feet 
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public street frontage. 
 
Mr. Wright - Does anyone else desire to speak with reference to this 
case, please stand and be sworn at the same time?  Raise your right hand and be 
sworn please? 
 
Mr. Blankinship - Do you swear that the testimony you are about to give is the 
truth, the whole truth, and nothing but the truth, so help you God? 
 
Mr. Jordan - I do.  Alphonso Jordan.  I purchased a piece of land at 3500 
Waverly Boulevard, approximately March 1.  As Mr. Blankinship stated, it’s five feet 
short with the road frontage, lot width 8 feet short minimum yard setback on the side, 
and 330 feet on total lot area.  The plans are to build a single family dwelling, consistent 
with what is already in the neighborhood.  Before I purchased the lot back in late 
January, I went to the East End Zoning and Planning, spoke with Mr. Kevin Franco 
concerning the lot to see if the lot was a buildable lot before I invested in the lot.  Mr. 
Washington and I spoke with Mr. Franco to see what needed to be done, to build a 
single family dwelling on the lot.  Mr. Franco did some research and gave us an okay to 
build a house under 22 feet wide on the lot, because of the size of the lot.  At that time I 
had no idea that any variances would be needed to build on the property.  I actually 
went and purchased the property, applied for my permits, they gave me everything I 
needed for my permits, I went back a month later, put my application in for my permits, 
paid for them, they told me it would probably take about three weeks.  My contractor 
and I went back.  When three weeks passed, I called to check on the status, and at that 
time I was notified that the lot wasn’t buildable, and that it would be needing some 
variances to be able to be built on.  I went back to Henrico County, spoke with Mike Hill 
and Mr. Franco, and at that time, I was told I would need to apply for a variance to build 
on the lot, which I had already cleared the trees off of the lot.  In doing some checking, 
after I found out I needed a variance, I checked in the neighborhood to see, because of 
the lot size, and I saw that there were several houses built on 45-foot lots; there were 
actually about four houses built in the neighborhood on 35-foot lots, that were built prior 
years to now.  I guess my hardship is that basically I have already purchased the lot, 
cleared the trees, with the intention of building a single-family home, thinking that I 
would not need a variance, so I guess my hardship would be that I was kind of too far in 
it to turn back.  I’d invested my money, had done work on the lot, so my only route was 
to try to purchase a variance to try to continue to build a single-family dwelling, which 
would be consistent with everything that was already in the neighborhood, as far as the 
setbacks from the street, and the building of the property, which I felt would be an asset 
to the community, because the lot is just there, had rotten trees on it fifty feet tall, which 
I had cleared off.  I wasn’t aware, I spoke to some of the neighbors.  I wasn’t aware of 
any who had a problem with what I was doing.  A gentleman next door; I talked to him, 
and he had told me that had he knew he had really wanted to purchase the lot for 
himself.  He knew the gentleman who owned it has passed away, and the lot went to his 
daughter, who in turn sold the lot.  Basically, I wanted to build single-family dwelling, 
less than 22 feet wide, which I had originally been told I could do, and I finally found a 
house that was narrow enough to fit into that 22 feet; it’s 21 ½ feet wide.  I was trying to 
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proceed forward with these variances to build on the lot.  Like I said, there’s four houses 
built on 35-foot lots within the neighborhood; there’s one on a 45-foot lot. 
 
Mr. Nunnally - How long have you owned this land? 
 
Mr. Jordan - Since March 1. 
 
Ms. Dwyer - I think your hardship needs to be related to the property, but 
it looks to me like you have one, because the Code requires 900 square feet and you 
can’t achieve that with the current setbacks, so in effect, you cannot use this property 
for anything unless you have a variance.  That to me does establish a hardship relating 
to the property, and then you’re saying that it wouldn’t be incompatible with the existing 
neighborhood because there are some houses built on these smaller lots already.  
When was this subdivision platted – 1917?  That’s why we’re kind of left with these 
smaller lots that we would not allow in a subdivision today. 
 
Ms. Harris - Can we look at the plat for the property?  Those lines that we 
see running through the property, those hyphenated lines, do we know what this is, Mr. 
Blankinship? 
 
Mr. Blankinship -  That’s the topography, the contour lines.  You see the one to 
the left where it says Lot 8, there’s a “102”; that would be under two feet above mean 
sea level. 
 
Ms. Harris - Do you have a moisture problem on this lot? 
 
Mr. Jordan - No, I’ve had it surveyed for drainage and topo and 
everything they told me I needed, and the lot sort of slopes off on an angle for drainage.  
There’s no flooding area.  After rain, everything slopes off, and the next thing I have the 
drainage ditch running all around the lot. 
 
Ms. Harris - Did you have any plans to do anything with that ravine.  I 
was by there yesterday, and I noticed the erosion there.  It seems like it’s widening right 
there, right on the corner of Whately and Waverly, right there at the apex, where the 
peak is.  It’s not even a peak, because it’s rounded, created by the erosion and I guess 
the drainage problem.  Do you have any plans to do something with that when you 
construct?   
 
Mr. Jordan - Once a dwelling is built on the land, it has to be graded at 
the completion of the dwelling anyway, to grade everything off to a slope in any area 
that wasn’t as corroded off.  When they grade, they would have to grade the dirt to that 
side to make it compatible in order to even pass for a final CO.  They would have to 
grade the whole front side anyway.  Yes, if there is a problem with that ditch, the dirt 
would be graded to that side to make it consistent with the rest. 
 
Mr. Harris - You said that in the same block there was a 45-foot lot with a 
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house on it.  Do you have any idea of the width of that house?   
 
Mr. Jordan - No, all the houses on that block are more than 22 feet wide, 
because of the age that they were built, there probably wasn’t a requirement, but they 
were all over 22 feet wide, so that house is wider than the one that I propose to build.   
 
Ms. Harris - You would not propose changing the width to a larger 
dimension? 
 
Mr. Jordan - No, that’s what they wanted.  It actually was a real ordeal to 
find a house 21 ½ feet wide.  I actually found one, so that limited my selection of 
houses, but if I was about to put a wider house on there, surely there would be no 
problem; that would be a plus for me, but I was staying within the Code, which Mr. 
Franklin had originally given me, which was 22 feet wide, when I selected that house.  
Really, it wasn’t a major house of preference.  It was just a house trying to be within the 
Code. 
 
Ms. Harris - And your setbacks would be the same as the house next to 
it? 
 
Mr. Jordan - Yes, and consistent with all the houses on that block. 
 
Mr. Wright - Any further questions of the Board?  Is anyone here in 
opposition to this request?  Please have a seat, and we’ll listen to the opposition, and 
then you’ll have an opportunity to rebut.   
 
Ms. Adams - Good morning.  My name is Katrina Adams, and I live at 
1405 Whately, directly at a 45-degree angle from the gentleman for that property.  That 
property is not wide enough to put a house right there.   
 
Mr. Wright - It’s 45 feet, and there are other lots in the area that have 
that; as a matter of fact there’s a 35-foot lot with a house on it. 
 
Mr. Blankinship - The two houses directly across the street from you are 35 
feet wide. 
 
Ms. Adams - If you do it facing Whately Street, where is the driveway 
going to be?   
 
Mr. Wright - It doesn’t have to have a driveway.  He can park on the 
street.   
 
Ms. Adams - I don’t know why the neighbors at 3414 and the one 
adjoining to him, 3506 are not here today, but I’ve talked to them, and they disapprove 
of him putting the house on the lot.  I don’t know why they’re not here. 
 

May 26, 2005 51 



2327 
2328 
2329 
2330 
2331 
2332 
2333 
2334 
2335 
2336 
2337 
2338 
2339 
2340 
2341 
2342 
2343 
2344 
2345 
2346 
2347 
2348 
2349 
2350 
2351 
2352 
2353 
2354 
2355 
2356 
2357 
2358 
2359 
2360 
2361 
2362 
2363 
2364 
2365 
2366 
2367 
2368 
2369 
2370 
2371 
2372 

Ms. Dwyer - The house will face Waverly, is that correct?  I just want to 
be clear; it’s not going to face Whately. 
 
Ms. Adams - Yes ma’am.  The value of the house should be what – the 
house that they built on 3513 – my property value went up in less than two years.  My 
taxes went up in two years.  Every time they build a house within that neighborhood, 
two houses go for sale right down the street.  Each time they build a house that the 
value is more than $71,000, three houses go for sale.  If you drive along Byron, there 
are exactly ten houses for sale along that block.  They built seven new houses in the 
last three years within the distance of that house.  Everybody can’t afford their houses, 
because each time a new house is built, someone sells their house, for sale, foreclose, 
or whatever; they can’t afford it.  I can’t afford it. 
 
Ms. Dwyer - Are you saying that because new houses are being built, 
your property value is increased? 
 
Ms. Adams - It’s increased, but the taxes have increased, and each time 
you see it, there’s no room for a house to be built there.  If you look at it from the 
standpoint of where my house is, I have a clear view of the next street over.  That’s a 
bus stop.  I watch my son go to school in the morning.  We can see the neighbors at 
3506; we look out for each other on that block.  That block is dark.  Everybody from 
1403, 1410, 3506, 3414, we look out for each other.  That’s a dark corner.  Everybody 
has a clear access to each house within a five-house radius.  Everybody looks out for 
himself. 
 
Mr. Blankinship - What would you suggest this land should be used for? 
 
Ms. Adams - Right now the neighbor in 3506 has cleared that land so his 
grandchildren could play in that yard.  He put a fence around it.  So he’s been using that 
land for his grandchildren to play in that yard. 
 
Ms. Dwyer - Does he own the property? 
 
Ms. Adams - No ma’am.  He was under the assumption that between him 
and the last owner, they were working it out, more or less.  That was my understanding 
from talking to him.  When the property got sold, there was nothing for him to do.  3414 
has been there for twenty years; they’re not in agreement with that either.  They work a 
job; everybody works.  I’m here because I’m a bus driver, so I work two jobs. 
 
Ms. Harris - What’s your name again? 
 
Ms. Adams - Katrina Adams. 
 
Ms. Harris - Ms. Adams, I think the problem that you cited is all of our 
problems because we find in every neighborhood where new property is sold, our 
assessments go up.   
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Ms. Adams - Yes ma’am, and in the last three years, it has gone up three 
times.   
 
Ms. Harris - And we find that where there is vacant land, developers want 
the vacant land, and they are going to build.  The only way to stop it is by buying the 
land yourself.  We can’t deprive a landowner of the use of their lot because the children 
are playing on it, when they don’t own the land.  I understand your sentiments, but as 
far as the space is concerned, if we look behind the property, you can see on the map 
here that those lots are as small, so that’s the nature of this area.  As far as the Code is 
concerned, we do have some guidelines, and we have to prove a hardship or something 
similar, so we have to follow the Code. 
 
Ms. Adams - All right.  Let’s talk about drainage.  You can’t see it from the 
aerial view, but along Whately, there is no drainage on my side of the street, and the 
water does flood off into 1403, 1405, and 3414.  There is no drainage there at all.  They 
are in the works of fixing that sewage problem. 
 
Ms. Harris - To me, Ms. Adams, you have some problems like lighting 
and drainage that you will have to address with the proper authorities in Henrico 
County.  That is not the jurisdiction of this Board.  I think that you will find the County 
very sympathetic, and they will actually act on what you ask, and so I think you need to 
go forth with your concern about lighting, and if you have drainage problems, just talk to 
the proper authority.   
 
Mr. Wright - Thank you for appearing Ms. Adams.  Anyone else in 
opposition?  All right, Mr. Jordan, you have a brief time to rebut.   
 
Mr. Jordan - When I purchased the land, I spoke to the gentleman next 
door, and I tried to be respectful of all the business and things that I do.  I knocked on 
his door, spoke to him, explained what I was trying to do.  The only recourse I got from 
him was that he wished he had purchased the land himself.  The land was on the 
market.  I didn’t know anything about it; I don’t live in that neighborhood, and if they 
wanted it for different reasons, my position would have been, I would have thought one 
of them would have purchased it, and then they would have been able to do what they 
wanted on their land.  As far as the lighting, it’s not going to make it any lighter in the 
neighborhood if I don’t build a house there.  As far as the drainage on her side of the 
street, which is 1403, 1405, 3414, a house there is not going to make it drain better over 
on that side of the street.  If anything, I feel that a house on that corner; she’s saying it 
will raise taxes, which is true, but I have houses where taxes went up and there was 
nothing built in the neighborhood.  The land being there with trees on it 35 feet tall, 
rotten, that depreciates the value of homes.  Had I not purchased it and taken those 
trees down, to me that’s a hazard for the children playing.  I understand her problems 
and I’m sympathetic with them, but when I purchased the land, it was with the intent to 
build a single-family home, and I didn’t know if anyone had any problems.  It was on the 
market; it was available, and at that time, I thought it was a buildable lot.  I don’t think a 
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house there is going to help any of the problems that she’s saying.  None of the other 
neighbors expressed anything to me.  I’m over there all the time, trying to keep the lot 
cleared, clean, since I purchased it.  If they had a problem with it, I would assume that 
they would have had the same opportunity she had, to come and state their problems.   
 
Mr. Wright - All right sir, thank you very much for appearing.  A-56-2005. 
 
Ms. Harris - I move that we approve. 
 
Ms. Dwyer - Second. 
 
Mr. Wright - Any discussion? 
 
Ms. Dwyer - I think this is a case of hardship; not only is it a hardship, but 
it is also compatible with the neighborhood.  There are other lots that are this small or 
smaller within this subdivision that was platted in 1917.  He’s not building a house that’s 
enormous; he’s building one that’s appropriate for the lot size.   
 
Mr. Wright - Any further discussion?  Hearing none, all in favor of 
approval, say aye; opposed, no.  It’s approved. 
 
After an advertised public hearing and on a motion by Ms. Harris, seconded by Ms. 
Dwyer, the Board granted application A-56-2005 for a variance to build a one-family 
dwelling at 3500 Waverly Boulevard (East Highland Park) (Parcel 798-735-5827).  The 
Board granted the variance subject to the following condition: 
 
1. Only the improvements shown on the plan filed with the application may be 
constructed pursuant to this approval.  Any additional improvements shall comply with 
the applicable regulations of the County Code. 
 
Affirmative: Dwyer, Harris, Kirkland, Nunnally, Wright   5 
Negative:          0 
Absent:          0 
 
The Board granted this request, as it found from the evidence presented that, due to the 
unique circumstances of the subject property, strict application of the County Code 
would produce undue hardship not generally shared by other properties in the area, and 
authorizing this variance will neither cause a substantial detriment to adjacent property 
nor materially impair the purpose of the zoning regulations. 
 
A - 57-2005 MILES H. LYNN requests a variance from Section 24-94 to build a 

screened porch at 2828 Waterford Way West (Waterford) (Parcel 
735-756-9943), zoned R-4, One-family Residence District (Three 
Chopt).  The rear yard setback is not met.  The applicant proposes 
22 feet rear yard setback, where the Code requires 35 feet rear 
yard setback.  The applicant requests a variance of 13 feet rear 
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yard setback. 
 
Mr. Wright - Does anyone else desire to speak with reference to this 
case?  Would you raise your right hand and be sworn please? 
 
Mr. Blankinship - Do you swear that the testimony you are about to give is the 
truth, the whole truth, and nothing but the truth, so help you God? 
 
Mr. Lynn - I do.  Miles Lynn.  My wife and I have lived on this property 
for twenty years.  We are the original builders of this home, and the original occupants 
thereof.  This piece of property is located in the Waterford Subdivision, which is Section 
2.  These properties were then zoned under R-4, which I believe is probably one of the 
biggest parts of my difficulty with this whole procedure.  We do not use R-4 in the 
County any more for zoning, and I think that probably some of the issues with lot size 
are the problem.  I also have a plat that I pulled from the County that kind of shows 
Section 2, and I’d like to distribute it to show each of the Board that plat in relation to my 
lot and the other lots, and then I’ll proceed.  If you will kindly look, I’ve starred my 
property as B-14, towards the left upper, and I’ve highlighted that.  My lot’s 110 feet on 
the sides.  I actually highlighted many other properties in the area on the big sheet.  
Notice the unequal proportions to these properties.  Some are 150, 160, 180, some are 
over 200 feet, and if I were in that situation, I would not even be here this morning.  If 
you look at my lot, it’s 110 feet.  I realize that half of my back yard is probably in my 
neighbor’s yard.  Look at the aerial that shows the property directly behind mine, the 
one that’s on Beaver Creek, which it actually doesn’t show on the big plat, but it shows 
on the aerial.  The back of my lot, the back of my neighbor’s lot at 2830 – we were as 
surprised as can be to see that it was even a buildable lot in there.  They shoved the 
house all the way over to the other side, and they put this little piece of pie in, when if it 
was divided with some equality, we would have probably gone back and taken that 
whole area.  Look at the property at 2826 – they actually cut the back of the property off 
to actually accommodate this particular house in there.  That put me extremely close to 
the back of the lot.  I have the minimum of setback there, which is extremely small.   
 
Ms. Dwyer - On a visual inspection, going down Waterford Way West and 
looking down your driveway, it appears that 12203 is very close to your rear property 
line, so the impact of any addition on your house, or any encroachment on the existing 
setback, would have a profound effect. 
 
Mr. Lynn - I asked that same question, and actually when we bought 
this particular property, we went in and stripped every tree on the lot except the 
perimeter.  Then if you do go back across the back of my lot, it is completely tree lined, 
because it’s so small you need the privacy.  So it’s tree-lined on the left side; it’s tree 
lined across the back, and even on the right side of my driveway, it’s tree lined on that 
side, so we’ve really done everything we can do to try to maintain privacy in such close 
living quarters.  It is extremely close back there.  My lot is the proverbial postage stamp 
lot of the County.  What we’re trying to do here is to use as much of it as we can.  My 
request is to actually take my existing deck, which is approximately 12 by 14 feet, add 
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another eight feet onto the back of it, and then enclose the whole thing.  As regulated 
now by the County, I think I’m allowed, as is, seven feet, to enclose on the deck.  If I put 
a seven-foot enclosure on the deck now, I think it would be a fire hazard to put a table 
and chairs out there and then close that in, and probably a big waste of money.  I’ve 
made a patio living space down below this deck, to try to stay outside.  With this West 
Nile threat, it’s pretty impossible, because of course you don’t know which ones do and 
which ones don’t.  Sitting outside in the spring and summer months has gotten to be a 
real problem.  We can’t sit on the deck to enjoy it; we can’t sit outside to enjoy it, so the 
thought was that we go ahead and build a screened porch that we can enclose, not to 
become a room.  We’ve got enough room in the house.  We do not need another room, 
so this is not my step process to try to take this from a screened porch to a Florida 
Room.  I don’t need another room for that.  I just want to enjoy the outside, and for my 
wife to enjoy the outside.  We really do need the outside area to enjoy the house to its 
fullest.  I did check with my neighbors and all the ones that this would directly affect.  
Nobody opposed any of this sort of thing that I’m referring to today.  As a matter of fact, 
it’s so bordered and tree-lined, as you can see, that I don’t think it would bother anybody 
in this area.  Everybody asks if there is anything they can do to help with this.  I read the 
County’s report about the eight feet – why would I do the extra eight feet.  Just to 
accommodate everything that we want to do on that screened porch, we’re narrow.  
This is looking at the deck from my driveway side, where the steps come out, if I bring 
the deck forward towards us, there’s a jaunted picture window in that area, a bay 
window, if I enclose that to go a different way to not encumber the setback requirement, 
I’m going to enclose and darken my whole kitchen and dining area to try to do that, and 
that’s not something that I’m willing to give up, plus I’d have the roof structure above it, 
and it would be a big mess.  On the other side of this property, on the other back corner 
of the deck itself, is the back corner of the house, so I do not want to go out past the 
plain of the actual building itself.  My only way out is to go is to go forward into the back 
yard.  That’s what I’m trying to ask for this morning, a variance to allow myself the extra 
thirteen feet of rear yard setback to try and achieve this. 
 
Ms. Dwyer - You say you’ve lived in this house for twenty years, and 
used and enjoyed it without this addition for that period of time? 
 
Mr. Lynn - The house part.  The back yard part, I have made a promise 
to my wife 28 years ago that I would build her a screened porch, and the problem is, 
we’re getting older, and I haven’t fulfilled my promise.  The answer is yes, we’ve 
enjoyed the house; it’s a wonderful neighborhood; we just want to enjoy it to the fullest 
outside, and we can’t with these mosquitoes.  There were 5.55 acres behind us that 
they are now developing into 13 homes called Belle’s Landing, at a glance behind us.  
With all the construction and dirt, the mosquitoes have found a new home, called 2828, 
and it’s really not great from that respect.  My wife’s mother is getting older, and I’ve got 
the feeling we’re going to be seeing a lot more of her, so we really do need this.  It’s not 
just a “want”; it’s a need.  We’re trying to really stay in this house.   
 
Mr. Wright - Mr. Blankinship, I think your report says a sunroom – is that 
an error? 
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Mr. Blankinship - It does say sunroom. 
 
Mr. Lynn - I read that, and it does say sunroom; it’s a screened porch.  
A sunroom was not my request. 
 
Ms. Dwyer - The standards are the same setbacks.   
 
Ms. Harris - You said, Mr. Lynn, that it was very crowded the way it is 
now.  Wouldn’t that make it even more so?   
 
Mr. Lynn - The answer to that is, with the tree-lined area that is around 
us, the only crowding may be to myself, but not to anybody else in that area.  It just 
goes into my back yard and doesn’t encroach upon anybody else’s property.  From the 
left, it doesn’t.  From the back, they’re up towards the street, as you can see, so I don’t 
encroach on them.  From the other side, there’s my driveway and a tall set of trees 
there, so I don’t think it’s going to crowd the property like talking about it.  The actual 
structure itself will be built out of brick columns and the actual structure will look like a 
seamless inclusion, like it was always an original part of the house, though probably 
built better.  One of the problems I’m having, and I’m a contractor, so I probably 
shouldn’t, but my doors have leaked since day one, since the original builder built them.  
This is another way that I can keep the inside dry, by putting the structure over top.  
There are two sets of doors that lead out onto this deck that you will enter into the 
screened porch from the house, and that will be able to keep this all dry too.  
 
Mr. Wright - Any further questions of the Board?  Is anyone here in 
opposition to this request?  Hearing none, that concludes the case.  A-57-2005. 
 
Mr. Kirkland - I make a motion we deny it. 
 
Mr. Wright - Motion’s made we deny it.   
 
Ms. Harris - Second. 
 
Mr. Blankinship - The motion’s to deny it by Mr. Kirkland; seconded by Ms. 
Harris. 
 
Mr. Wright - Any discussion?  All in favor of denial, say aye.  Opposed, 
no.  Motion’s denied. 
 
After an advertised public hearing and on a motion by Mr. Kirkland, seconded by Ms. 
Harris, the Board denied application A-57-2005 for a variance to build a screened porch 
at 2828 Waterford Way West (Waterford) (Parcel 735-756-9943).   
 
Affirmative: Dwyer, Harris, Kirkland, Nunnally, Wright   5 
Negative:          0 
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Absent:          0 
 
The Board denied the request as it found from the evidence presented that there was 
no “hardship approaching confiscation” as required by § 15.2-2309 of the Code of 
Virginia to justify a variance. 
 
Mr. Wright - Minutes of March. 
 
Ms. Dwyer - I had one change on page 45, line 2009; it looks like the 
person, the applicant, Mr. Deplessis, answered my question, and it was included as part 
of my question.  I said, “What are the dimensions of the garage going to be,” and then 
he says “it’s going to be 16 by 25,” so that’s his answer, and not part of my question, so 
you just need to add his name in there as the speaker.   
 
Mr. Wright - Any further corrections?   
 
Ms. Harris - I move that the minutes be accepted as corrected. 
 
Ms. Dwyer - Second. 
 
Mr. Wright - There’s a motion made and seconded that we approve the 
minutes as corrected.  Any further discussion?  Hearing none, all in favor say aye; 
opposed no.  The minutes are approved as corrected. 
 
On a motion by Ms. Harris, seconded by Ms. Dwyer, the Board approved as 
corrected, the Minutes of the March 24, 2005, Henrico County Board of Zoning 
Appeals meeting. 
 
Mr. Wright - We have decided that we would discuss this Supreme Court 
Opinion, Cochran vs. Fairfax County, and I’m sure all of you have read it.  I have poured 
over it.  I’d like to make a comment, and then we can have other comments.  I’ve read 
practically all the cases over the years, but I think this case more clearly defines what 
the Supreme Court thinks interpretation of the statute is relative to variances in any 
other case that I’ve read.  I think it goes further than any other case that I’ve read, in the 
way the case defines what hardship is, on page 13.  I don’t think this is exactly in the 
statute, but the Supreme Court has interpreted it this way, that this Board would have 
no authority to grant a variance unless the effect of the zoning ordinance as applied to 
the property under consideration, would, in the absence of the variance, interfere with 
all reasonable, beneficial uses of the property, taken as a whole.  Those last four words 
are really something that’s a step further, in my opinion, from what we’ve been doing.  If 
you read the facts of these cases, the Court has said if the applicant has had enjoyment 
of the property, beneficial use, overall for the period of time, and requests a variance for 
a small side yard, rear yard, whatever, then if the applicant can’t live with that, then they 
can just abandon the plan.  It said that very clearly, that they can abandon the plan or 
do something else. 
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Ms. Dwyer - In each of the three cases, it said the project could simply 
have been abandoned, and if the project is abandoned, and the person still has use and 
enjoyment of their property, then we have no jurisdiction, basically, to grant the 
variance.  That’s how I read it.  BZA doesn’t have the authority. 
 
Mr. Wright - This puts things in a different perspective in my view from 
what we’ve been doing over the years.  It appears to me that if there is some relief to be 
granted, it would have to be done by the legislature, and the statute would have to be 
amended if in truth, the legislature wanted to give some of these homeowners some 
additional opportunity to do something along that line that would not be unconstitutional.  
This case says that, that the legislature could do that. 
 
Ms. Dwyer - That we are a creature of the statute, limited by that statute. 
 
Mr. Wright - That’s right; insofar as variances are concerned, we are 
acting in an administrative capacity.  What I would propose is, I think this is serious 
enough that we need the input from our legal counsel, our County Attorney, and we 
need to sit down and have a very deep discussion on the application of this, as it will 
affect what we do in the future on this Board.  I would recommend that we seek to have 
a session conference with the County Attorney to discuss this case, and I just wondered 
how the Board feels about that.   
 
Mr. Kirkland - I think it’s a good idea. 
 
Ms. Dwyer - Agreeable. 
 
Mr. Nunnally - I’ll go with it. 
 
Mr. Wright - I understand from a legal viewpoint, but I think to bring it into 
focus, our legal counsel can spell out these things and give us some guidance for our 
actions in the future, which would put us in better stead in dealing with these cases.  
Ben, could you arrange such a meeting? 
 
Mr. Blankinship - Yes sir, I’d be happy to.   
 
Mr. Wright - Since it’s been suggested, we’re going to be here on the 16th 
for the special meeting on the Tidewater Quarries.  I don’t know how long that will take; I 
wouldn’t think that would take more than an hour or so.  We’re not going to listen to 
repetition; we’re going to listen to opposition, not if everybody gets up and says the 
same thing over and over again, but if it’s something different. 
 
Mr. Blankinship - I’d be more comfortable scheduling before that than after it. 
 
Mr. Wright - I would too.  I guess a good discussion on this case is going 
to take an hour or so. 
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Ms. Dwyer - We could have dinner and a 6:00 o’clock meeting?  And the 
County can provide us with something to eat?   
 
Mr. Wright - Could that be arranged.  I think we’d better start at 5:30. 
 
Mr. O’Kelly - I think we can do that. 
 
Mr. Kirkland - I think 5:30 to eat, and start the actual discussion at 6:00.  
We’ve done that before.   
 
Mr. Wright - We’ve got to be out of there and be here by 7:00 o’clock.  
Now where would this take place, and how would it take place?  It’s considered a 
meeting of the Board -- would this be something that’s proper to be held in Executive 
Session? 
 
Mr. Blankinship - It could be done that way.  I would not recommend it, since 
you’re not going to be discussing any specific cases. 
 
Mr. Wright - It’s your recommendation that we just have a special 
meeting at large.  Would you have to change the notice? 
 
Mr. Blankinship - Yes sir, we’d have to do notice of a special meeting.  It won’t 
be a public hearing, so it won’t be advertised. 
 
Mr. O’Kelly - We’ll have an agenda for the public hearing, so we could 
add the dinner meeting and the work session to that. 
 
Mr. Wright - We’re not looking for any input from the public on this. 
 
Mr. Kirkland - Will we meet right here? 
 
Mr. O’Kelly - We could have dinner in our large conference room if it’s 
available. 
 
Mr. Wright - We probably need to do that. 
 
Mr. Kirkland - A work session’s a good idea. 
 
Mr. O’Kelly – Planning Department, Large Conference Room, 5:30 on 
June 16th.   
 
Mr. Blankinship - Could we go ahead and do a motion and a second, to set 
that whole thing.  I’m not sure if that’s really necessary. 
 
Mr. Wright - Do I hear a motion?   
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Ms. Harris - I so move. 
 
Mr. Kirkland - Second. 
 
Mr. Wright - At 5:30 for conference with legal counsel to discuss this 
case, and a 7:00 o’clock public hearing on Tidewater.  Any discussion?  All in favor, say 
aye.  Opposed, no.  That’s carried. 
 
On a motion by Ms. Harris, seconded by Mr. Kirkland, the Board scheduled a Special 
Work Session in the Planning Department Large Conference Room on June 16, 2005, 
at 5:30, to discuss the Virginia Supreme Court opinion, “Donald H. Cochran et al. V. 
Fairfax County Board of Zoning Appeals, et al,” to be followed by a Public Hearing in the 
Board Room of the County Administration Building, at 7:00 pm, to allow Tidewater 
Quarries to show cause why UP-9-2004 should not be revoked. 
 
Affirmative: Dwyer, Harris, Kirkland, Nunnally, Wright   5 
Negative:   0 
Absent:    0 
 
Mr. Wright - Now the only other thing I would like to mention, Mr. 
Blankinship, is that this Show Cause Hearing – do we need legal counsel here for that? 
 
Mr. Blankinship - They will be here.   
 
Mr. Wright - If you could get us the minutes for that meeting and the 
special use permit that was granted, so that we could have that, at least by the next 
couple of days, so that we could study those. 
 
Ms. Dwyer - The other thing that we might add to that is, what are the 
boundaries, are there any boundaries about our decision-making process for this 
reconsideration?  I guess the issue is whether the use permit has been violated and if 
so, we can either reject that permit or modify it. 
 
Mr. Wright - Are we given that authority by the Ordinance? 
 
Ms. Dwyer - That’s all we need, is the extent of the limitations as to what 
we can do. 
 
Mr. Kirkland - Mr. Blankinship, one thing I would like to have, and I guess 
some of the Board members, is that we have the engineer here from the County in case 
we have questions about the soil in the area of these buildings that have supposedly 
been affected.  I know there are some things out in that area when they were being 
built, and whether or not there is anything underground that people need to know about. 
 
Mr. Blankinship - Who would be the best person? 
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Mr. Kirkland - I don’t know, but you know what’s out there.  I don’t know if 
you were here when they built all this; there are coalmines under a lot of the homes in 
that area.   
 
Mr. O’Kelly - I think perhaps just Winterberry may have been affected by 
the coal mining activity in the past.  We don’t have any evidence that Summerberry or 
Hartley Plantation was anywhere near coal mining. 
 
Mr. Kirkland - I’d just like to know that on paper so that I know in my mind 
that’s correct.   
 
Mr. O’Kelly - With Winterberry I think that’s absolutely correct. 
 
Mr. Blankinship - Our coalmine expert will be there.  Is there somebody else 
who should be?   
 
Mr. Kirkland - VDOT needs to be there too, because we’d like to know if I-
295 has been upheaved through all this also. 
 
Ms. Dwyer - Will there be a staff presentation?   
 
Mr. Blankinship - Not really.  It’s the neighbors out there who have made the 
allegation that they have violated the conditions of the use permit, and the staff is really 
going to leave it in the neighbors’ hands to support that.  The other thing we will provide 
you in advance are copies of about 30 complaints that have been received.   
 
Mr. Wright - That’s what I want to get to, is how this will be proper 
procedure.  We have issued a Show Cause Order against Tidewater Quarries, to show 
cause as to why their permit should not be revoked, and I guess it would be up to us or 
whomever, to come in first and state what those violations are. 
 
Ms. Dwyer - Why have we issued the Show Cause?  I think we need to 
start off with that. 
 
Mr. Wright - Rather than them.  Then they would be in a position of 
having to defend. 
 
Mr. O’Kelly - The staff will have prepared an extensive staff report for the 
Board, and I think we could start with that to open up the meeting.   
 
Mr. Nunnally - You say you’ve had about 30 complaints?  Did we just get 
them all at one time, or have they been going on for a while? 
 
Mr. Blankinship - There was a neighborhood meeting that was convened for 
that purpose. 
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Mr. Wright - What surprises me is, when did we approve that permit last 
year?   
 
Mr. Blankinship - The last time was April of 2004.   
 
Mr. Wright - It’s been a year ago.  Where were all these people at that 
hearing? 
 
Mr. Blankinship - Apparently several of them were in the room. 
 
Mr. Wright - Why didn’t they object at that time?  We had one person who 
spoke in favor of this.  They hung us out to dry.  If the concerns had been there then, we 
should have heard them.  How can there be such a drastic change in a year?  They’ve 
been doing the same thing for years. 
 
Mr. Blankinship - Since 1965. 
 
Ms. Dwyer - Unless they’ve changed their blasting schedule or 
something. 
 
Mr. Wright - I would be very much surprised if they’ve changed anything.   
 
Mr. Blankinship - We don’t know of anything. 
 
Mr. Wright - Years ago we used to go out there and listen to these things, 
and stand by when we had objections.  This has been going on for years, and these 
people are too smart to do something that would jeopardize their permit. 
 
Mr. Kirkland - That’s their livelihood.  They don’t want to lose that. 
 
Mr. Wright - They’ve been trying very hard to satisfy neighbors over the 
years.  I’m just surprised that all of a sudden, we’ve got pictures falling off the wall and 
walls cracked and stairwells.  It’s just amazing, but we’ve got to deal with it.  What we’ll 
do is hear from the complaints first, the neighbors.   
 
Mr. Blankinship - The staff will have a report that’s basically going to consist of 
those complaints. 
 
Mr. Nunnally - They might come up with a complaint about the contract. 
 
Mr. Kirkland - Is the staff going to say what’s wrong?  Are they going to see 
what’s wrong? 
 
Mr. Blankinship - Are you going to present the staff report?   
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Mr. Kirkland - I need to know in my mind what they’ve violated before I 
start listening to everything. 
 
Mr. Blankinship - We will explain the allegations that have been made by the 
neighbors. 
 
Mr. Wright - So you will actually begin, and then I guess we ought to 
permit some of the neighbors, without repetition, to speak.   
 
Mr. Blankinship - It might be a good idea, as you frequently do, to ask if 
there’s one person here who can speak on behalf of the neighbors.  I think I know who 
that would be, so we can prepare that person.   
 
Ms. Dwyer - I think your point about why we are having the Show Cause 
Order is an important one.  I think we need to not only have a review of the complaints, 
but we need to have a legal explanation as to why we have issued the Show Cause 
Order. 
 
Mr. Wright - I think our County Attorney will address that. 
 
Ms. Dwyer - Whoever does that, but I think you’re right; that needs to be 
up front.  We have issued a Show Cause Order because ……………………. 
 
Mr. Wright - We’re looking at something here that could end up in court.   
 
Ms. Dwyer - We want to make sure that there’s a justification for show 
cause. 
 
Mr. Wright - We need to ask the County Attorney to be prepared to state 
what the basis for the legal calling of this hearing and the legal basis for our proceeding. 
 
Ms. Dwyer - Does he need to be here, or could he advise staff members 
to do that? 
 
Mr. Blankinship - They’re planning on being here. 
 
Mr. Wright - I think he should be here; he usually is on anything of this 
nature.  Is it Mr. Tokarz? 
 
Mr. Blankinship - I got the impression that Mr. Rapisarda would be here, but 
whether I got the correct impression I’m not sure. 
 
Mr. Wright - Are we clear on it now?  I just wanted to make sure we all 
understood.  If we could get the minutes of that meeting and a copy of the use permit, 
we could be very familiar with all of the points of concern.  I’d appreciate it. 
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Mr. Nunnally - I noticed in the paper where it said that we issued a use 
permit until 2009, and we never issued a permit over two years that I know. 
 
Mr. Blankinship - That is the one case where you do, and you started in 1989.  
They asked specifically that it be approved for five years, rather than two, and that was 
done in 1989, 1994, 1999, and 2004.  That’s the only exception to the rule.   
 
Mr. Wright - We might next time reconsider that, although if we’d had a 
two-year deal on it, we’d have been prevented. 
 
Mr. Nunnally - We can still pull the permit. 
 
Mr. Blankinship - Or they are in violation of the condition, you have the 
authority to revoke. 
 
Mr. Nunnally - How come I haven’t gotten an answer on that LoanMax 
thing.  You were going to find out and said you’d come back in two weeks, about three 
months ago.  I think you turned it over to someone else.   
 
Mr. Blankinship - Would you remind me of the question?   
 
Mr. Nunnally - I wondered why BB&T and Bank of America can have three 
and four signs on a building. 
 
Mr. Blankinship - We have done the research on each one of those.  One of 
them was lawful; one or two more were in excess, and they’ve been notified that they 
need to remove them. 
 
Mr. O’Kelly - We turned the complaint over to Community Maintenance, 
who enforces that part of the zoning regulations, and Bob Kinsey was doing an 
investigation.  We need to follow up with them to find out what the status is. 
 
Mr. Blankinship - I’ll have a status report at the meeting for Tidewater 
Quarries. 
 
Mr. Wright - Do I hear a motion that we adjourn? 
 
Mr. Kirkland - So moved. 
 
Mr. Nunnally - Second. 
 
Mr. Wright - Any discussion on that motion?  All in favor, say aye. 
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There being no further business, and on a motion by Mr. Kirkland, seconded by 
Mr. Nunnally, the Board adjourned until June 16, 2005, at 5:30 pm. 
 
 
 
      Russell A. Wright, Esq. 

Chairman 
 
 
 

 Benjamin Blankinship, AICP 
Secretary 
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