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MINUTES OF THE REGULAR MEETING OF THE BOARD OF ZONING
APPEALS OF HENRICO COUNTY, HELD IN THE COUNTY ADMINISTRATION
BUILDING IN THE GOVERNMENT CENTER AT PARHAM AND HUNGARY
SPRINGS ROADS, ON THURSDAY, NOVEMBER 19, 2009, AT 9:00 A.M.,
NOTICE HAVING BEEN PUBLISHED IN THE RICHMOND TIMES-DISPATCH
OCTOBER 29, 2009 AND NOVEMBER 5, 2009.

Members Present: Elizabeth G. Dwyer, Chairman
Helen E. Harris, Vice Chairman
Robert Witte
R. A. Wright
Members Absent: James W. Nunnally
Also Present: David D. O’Kelly, Jr., Assistant Director of Planning

Benjamin Blankinship, Secretary
Paul Gidley, County Planner

R. Miguel Madrigal, County Planner
Carla Brothers, Recording Secretary

Ms. Dwyer - Good morning. This meeting of the Henrico County
Board of Zoning Appeals will come to order. Please rise for the Pledge of
Allegiance.

Good morning, and welcome to this session of the Henrico County Board of
Zoning Appeals. Good morning, Mr. Blankinship.

Mr. Blankinship - Good morning.

Ms. Dwyer - Would you please read the rules for the Board this
morning so everyone will understand the rules under which we operate?

Mr. Blankinship - Good morning. The rules for this meeting are as
follows. Acting as Secretary, | will announce each case, and as I'm speaking, the
applicant should come down to the podium. We will then ask everyone who
intends to speak to that case to stand and be sworn in. The applicant will present
their testimony, and then anyone else who wishes to speak will be given the
opportunity. After everyone has spoken, the applicant, and only the applicant,
will have an opportunity for rebuttal. After the Board has asked any questions
they have, they will take the matter under advisement, and they’ll go on to the
next case. They will render all of their decisions at the end of the meeting. If you
wish to know their decision on a specific case, you can either stay until the end
of meeting, or you can check the Planning Department website this afternoon, or
you can call the Planning Department.
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This meeting is being recorded, so we’ll ask everyone who speaks to speak
directly into the microphone on the podium, state your name, and please spell
your last name so we get it spelled correctly in the record. Out in the foyer, there
is a binder that contains the staff report for each case, including the conditions
that have been recommended by the staff.

Madam Chairman, we have one request for deferral this morning.

A-015-09 EMERALD LAND DEVELOPMENT requests a
variance from Section 24-95(b) to build a one-family dwelling at 1003A N
Concord Avenue (Garden City (West)) (Parcel 784-756-7575 (part)), zoned R-3,
One-family Residence District (Fairfield). The total lot area requirement and lot
requirement are not met. The applicant has 6,600 square feet total lot area and
50 feet lot width, where the Code requires 8,000 square feet total lot area and 65
feet lot width. The applicant requests a variance of 1,400 square feet total lot
area and 15 feet lot width.

Ms. Dwyer - I’ll entertain a motion on the request for deferral for A-
015-009, Emerald Land Development.

DECISION

Mr. Wright - I move we defer A-015-009, Emerald Land
Development to the next meeting.

Ms. Dwyer - Do | have a second?

Ms. Harris - Second the motion.

Ms. Dwyer - Motion by Mr. Wright, seconded by Ms. Harris. Any
discussion?

Ms. Harris - Yes, | do have one question. Did they cite a reason

for this request?

Mr. Blankinship - Mr. Baker is here and he may be able to answer that
question.
Mr. Baker - Good morning, my name’s Mark Baker. B-a-k-e-r. I'm

here representing Emerald Development. After receiving staff's report, we
realized we had a title issue. The actual scope of the variance, according to what
we're hearing from staff, was greater than we had anticipated. We thought we
were dealing with a single lot that was already a lot of record, finding that what
we're proposing to do is also requiring a lot area variance according to what
staff's interpretation of the title is. We received a title accord that we were good
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to go on that lot. His attorney is reviewing that information and we'll get with staff
and hopefully be on the same page for the next meeting.

Ms. Dwyer - Any discussion or questions? Motion by Mr. Wright,
seconded by Ms. Harris to defer the case to December. All in favor say aye. All
opposed say no. The ayes have it; the motion passes.

After an advertised public hearing, A-015-09, EMERALD LAND
DEVELOPMENT, has been deferred until the December 17, 2009 meeting.

Affirmative: Dwyer, Harris, Witte, Wright 4
Negative: 0
Absent: Nunnally 1

Ms. Dwyer - Mr. Blankinship, we have some deferred cases from
last month.

Mr. Blankinship - Yes ma’am. And perhaps we should also announce—

we usually do this if there’s a member absent. It's an unusual feature of the
Board of Zoning Appeals’ rules that in order to approve a variance or a use
permit, there has to be at least three affirmative votes. This morning, since there
are only four members present, it's possible that you could have one member
abstain and have a two to one vote, and you would think that your application
had been approved. But you have to have three affirmative votes to have an
approval. So, if you would prefer to have your case deferred until next month
when the fifth member of the Board presumably will be present, you do have the
right to request that.

A-006-09 EMERALD LAND DEVELOPMENT requests a
variance from Section 24-95(b) to build a one-family dwelling at 21 Evergreen
Avenue (Bungalow City) (Parcel 817-727-6100), zoned R-3, One-family
Residence District (Varina). The lot width requirement is not met. The applicant
has 50 feet lot width where the Code requires 65 feet lot width. The applicant
requests a variance of 15 feet lot width.

Ms. Dwyer - Anyone who is interested in this case, who thinks they
may speak to the case, please stand to be sworn.

Mr. Blankinship - Raise your right hand, please. Do you swear the
testimony you're about to give is the truth and nothing—I'm sorry; we’ll wait just a
moment. '

Ms. Dwyer - If you think you might testify but you're not sure—
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Mr. Blankinship - Anyone who intends to speak, please stand and raise
your right hand.

Ms. Dwyer - Please stand.

~Mr. Blankinship - Yes sir. Anyone who intends to speak to this case. Do

you swear the testimony you're about to give is the truth and nothing but the truth
so help you God? Thank you.

Ms. Dwyer - Will the applicant come forward.

Mr. Baker - Good morning Madam Chair, members of the Board,
staff. I'm Mark Baker, Baker Development Resources. That's B-a-k-e-r. Mr.
Blankinship, | think given the unanticipated nature, we were not aware Mr.
Nunnally was not going to be here. Given the three to two vote that we had last
year on this same item, it was contentious, I'm not sure if it's something | really
care to do, based on the fact that we have a number of the community here and
we want to be sensitive to that. But at the same time, we have to keep in mind
that it may be a close vote, and | think I'd like to go ahead and defer it until
December.

Ms. Dwyer - That will require a vote.

DECISION

Mr. Wright - | move we defer—

Mr. Blankinship - Madam Chairman, | wonder if it would be wise to go

ahead and take testimony from the rieighbors who came.
Mr. Wright - It will save them a trip back.
Mr. Blankinship - Right. This is an advertised public hearing and

notices have been sent. We could hold the public hearing and then defer the
decision until next month.

Mr. Wright - But the other member would not be here to hear the
testimony.
Ms. Dwyer - The other problem with that that | see is that the

neighbors may want to listen to the complete case as it's presented by the
applicant before they respond.

Mr. Wright - | think the only fair thing to do would be to defer it.

Mr. Witte - | agree.
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Ms. Dwyer - All right. Do | have a motion to defer? | believe, Mr.
Wright, you made that motion. Is there a second?

Mr. Witte - Yes, | second it.

Ms. Dwyer - Motion by Mr. Wright, seconded by Mr. Witte. Is there
any discussion? All in favor say aye. All opposed say no. The ayes have it; the
motion passes.

After an advertised public hearing, A-006-09, EMERALD LAND
DEVELOPMENT, has been deferred until the December 17, 2009 meeting.

Affirmative: Dwyer, Harris, Witte, Wright 4
Negative: 0
Absent: Nunnally 1

This case has been deferred to December when presumably we’ll have a full
compliment of Board members for the case. What's the date on that, Mr.
Blankinship?

Mr. Blankinship - | believe it's the 17", but it will be the third Thursday
of December. We will send you a new notice.

Ms. Harris - May | asked a question, Mr. Blankinship? Could we
have the minutes from that meeting, or do you want us to go into our archives
and pull it out?

Mr. Blankinship - We can certainly provide those, yes ma’am.

Ms. Dwyer - You're referring to the minutes from the last time we
heard this case.

Ms. Harris - The last time we heard this case.

Mr. Blankinship - Al right.

Ms. Dwyer - So that case has been deferred to December the 17™.
A-011-09 JOHN W. WRAY, JR. AND CATHERINE S. ROLFE

request a variance from Section 24-9 to reconsider conditions of a previous
variance at 9480 Hoehns Road (Parcel 765-759-1344), zoned A-1, Agricultural
District and R-3AC, One-family Residence District (Conditional) (Brookland). The
public street frontage requirement is not met. The applicant has 0 feet public
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street frontage where the Code requires 50 feet public street frontage. The
applicant requests a variance of 50 feet public street frontage.

Ms. Dwyer - All those who want to speak to this case, if you think
you might want to speak to the case, please stand and be sworn.

Mr. Blankinship - Raise your right hands, please. Do you swear the
testimony you're about to give is the truth and nothing but the truth so help you
God?

Mr. Wray - | do.

Ms. Dwyer - Please state your name.

Ms. Rolfe - Good morning, I'm Catherine Rolfe. R-o-I-f-e.

Mr. Wray - John Wray. W-r-a-y.

Ms. Rolfe - We are here because we were given an amendment

to our variance request, and after more careful assessment of where the house
is to be placed, we would like to have that setback requirement amended.

Ms. Dwyer - All right.

Ms. Rolfe - - The report from your office outlines that the Zoning
Ordinance required setbacks are 50 feet from the front and rear property lines.
Least side setback must be 20 feet and the sum of the two sides must be 50
feet. There is a sketch that | believe you have up there that shows the
placement of where we'’re placing the house in relation to the trees that we're
trying to save. The amendment that we wanted to have changed was the 100-
foot requirement that was imposed.

Ms. Dwyer - Have you read the new conditions that have been
proposed by staff?

Ms. Rolfe - Yes.

Ms. Dwyer - And you're in agreement with those? They state that
the dwelling shall be located 50 feet from any property line and shall be oriented
generally to the north.

Ms. Rolfe - Yes, that’s correct.

Ms. Dwyer - Does that accurately reflect what you intend to do?
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Ms. Rolfe - Yes. | [unintelligible] the normal setbacks would allow
us a little more leeway in placing the house, but at this point we’re confident that
this is where the house is going to go. So the 50-foot requirement is agreeable.
Not ideal, but it's agreeable.

Ms. Dwyer - Mr. Blankinship, since this has no road frontage, how
has staff determined what the front and rear yards [voice fading out; inaudible].

Mr. Blankinship - The access to the property comes on the east side.
Hoehns Road runs along the east side of the property. So we determined that to
be the property line.

Ms. Dwyer - | know it’s difficult to do when we have substandard
lots without road frontage.

Mr. Blankinship - Yes ma’am.
Ms. Dwyer - So you did it based on the access to the lot.
Mr. Blankinship - Yes ma’am. The east becomes the front, so the west

property line is the rear.

Ms. Dwyer - In any event, it's 50 feet back, so it's really not going
to be critical.

Mr. Blankinship - The condition would certainly simplify, yes.

Ms. Dwyer - All right.

Ms. Harris - Ms. Rolfe, did you not agree to the conditions we had
before?

Ms. Rolfe - The conditions were posed as an amendment after

we had spoken, when we could no longer express any opinion. That's why we
had to reappear.

Ms. Dwyer - Questions by Board members? Anything else you'd
like to say? Did we have another person who wanted to speak?

Ms. Wright - For the record, I'm Sylvia Wright. I'm directly to the
south of this property that's being developed. The property was formerly family
property. I'm just here to support their effort. It's a very minimal use of the
property and I'm definitely in favor of their use.
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Ms. Dwyer - Thank you, Ms. Wright. Any questions of Ms. Wright?
Any other questions or comments by Board members? Thank you, that closes
the case.

Do | have a motion on the case?
DECISION

Mr. Witte - | make a motion we approve the request. We
approved it earlier with other conditions. These conditions don't really affect the
dwelling or any of the neighbors in any adverse way that | can find. | have ridden
by there several times and it's going to be an asset compared to what’s there
now.

Ms. Dwyer - Do | hear a second?
Ms. Harris - Second.
Ms. Dwyer - Motion by Mr. Witte, seconded by Ms. Harris. Any

other discussion?

Ms. Harris - If | recall, they sort of agreed that what we were
saying was okay. But then again, she did indicate that we made a decision after
our conversation with her pertaining to her agreement. So, | do second this
motion.

Ms. Dwyer - All in favor say aye. All opposed say no. The ayes
have it; the motion passes.

After an advertised public hearing and on a motion by Mr. Witte, seconded by
Ms. Harris, the Board approved application A-011-09, John W. Wray, Jr., and
Catherine S. Rolfe’s request for a variance from Section 24-9 to reconsider
conditions of a previous variance at 9480 Hoehns Road (Parcel 765-759-1344),
zoned A-1, Agricultural District and R-3AC, One-family Residence District
(Conditional) (Brookland). The public street frontage requirement is not met. The
Board approved an amendment of the conditions of the previous variance to now
read as follows:

1. This variance applies only to the public street frontage requirement for one
dwelling only. All other applicable regulations of the County Code shall remain in
force.

2. Only the improvements shown on the plot plan filed with the request for
rehearing may be constructed pursuant to this approval. The dwelling shall be
located at least 50 feet from any property line, and shall be oriented generally to
the north. Any additional improvements shall comply with the applicable
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regulations of the County Code. Any substantial changes or additions to the
location of the dwelling may require a new variance.

3. At the time of building permit application, the applicant shall submit the
necessary information to the Department of Public Works to ensure compliance
with the requirements of the Chesapeake Bay Preservation Act and the code
requirements for water quality standards.

4. The applicant shall present proof with the building permit application that a
legal access to the property has been obtained.

5. The owners of the property, and their heirs or assigns, shall accept
responsibility for maintaining access to the property until such a time as the
access is improved to County standards and accepted into the County road

‘system for maintenance.

Affirmative: Dwyer, Harris, Witte, Wright 4
Negative: 0
Absent: Nunnally 1
UP-018-09 TERESA JONES requests a conditional use permit

pursuant to Section 24-12(e) to allow a noncommercial kennel at 10810
Branberry Lane (Cross Keys South) (Parcel 747-755-1040), zoned R-3, One-
family Residence District (Three Chopt)

Ms. Dwyer - Anyone who is here to speak to this case please
stand.
Mr. Blankinship - Madam Chairman, let me call your attention to an e-

mail message that was left on the desk pertaining to this case. There are three
for the next case and one for this case.

Ms. Dwyer - Thank you. From Bob Bensley? Is that the one?
Mr. Blankinship - Yes ma’'am.
Ms. Dwyer - All right. Everyone who thinks that they might speak

to this case, please stand and be sworn.

Mr. Blankinship - Raise your right hands, please. Do you swear the
testimony you’re about to give is the truth and nothing but the truth so help you
God?

Ms. Dwyer - Will the applicant come forward and state YOur case.
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Ms. Jones - My name is Teresa Jones. J-o-n-e-s. My purpose is
just to be legal. | work with a dog rescue group and | would like to on occasion
foster dogs and socialize them with the three dogs | currently have, which is the
Henrico limit. | didn’t want any of my neighbors to be upset if they saw me with
four dogs thinking I'm breaking the law. I'm not putting out any out buildings, I'm
not leaving the dogs out unattended, as you should have the dog ownership
beliefs | sent in. | don’'t let my dogs annoy the neighbors. If they're barking, |
see to them right away. | clean up after them. | clean up when we walk. I'm very
appreciative of the e-mail my next door neighbor to the immediate left of me sent
saying that he supports my efforts. I'm not going to breed dogs. | believe my
initial appeal was for six, and that would be my limit. The dogs are kept inside at
night and whenever | am not home. That'’s all.

Ms. Dwyer - Any questions by Board members of Ms. Jones?
Mr. Wright - Yes. Tell us something about these dogs.
Ms. Jones - They'’re rescue dogs. The one | have now, the reason

| got him from the rescue farm was because he’s so very shy of people. He was
very hard to deal with when volunteers would go in and try to clean his crate.
They try to walk the dogs at the farm. No one could get a leash on him. And it's
hard to take care of a dog if you can't take it out and take it for a walk. The dog
is with me, and he’s more relaxed being around calm dogs, which | have three
other rescues, which are licensed in Henrico. He goes for walks with us now.
He’s meeting neighbors. He’s learning to relax. I'm hoping that at some point
he’ll be able to be approached by anybody and be petted. He's just a little hound
dog, but for whatever reason, he ended up at the shelter. I'm just trying to get
him more people friendly so that he can find a good home, or maybe stay with
me if | get this appeal.

Mr. Wright - What size home do you have?

Ms. Jones - | don’t know the exact square footage; | guess it’s like
2100. It's typical for this—

Mr. Wright - Rancher or?

Ms. Jones - No, it's a two-story.

Mr. Wright - A two-story house?

Ms. Jones - Yes.

Mr. Wright - And it's about 2100.
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Ms. Jones - Something like that, yes.

Mr. Wright - And you now have three dogs that you own.

Ms. Jones - Yes.

Mr. Wright - What type of dogs are they?

Ms. Jones - They're all mutts, rescues. The biggest one is a Rottie

mix. She’s 88 pounds. The other two are—one’s a hound dog; he’s 50 pounds,
and the one is a terrier shepherd mix; he’s about 50 pounds. They stay in crates
at night and when I'm not home. Neither neighbors nor anybody else has
complained that they are barking when I'm not home. | don’t hear barking when |
come home. From outside, | don’t hear any barking. My immediately adjacent
neighbors are certainly open enough to me to come and say, “What’s going on?
We heard them barking.” They would certainly come up and say, “| have a
problem with the dogs.” And nobody’s ever said anything. And Mr. Bensley was
kind enough to reiterate that in his e-mail.

Mr. Wright - How old are these dogs?

Ms. Jones - The oldest is—she’s four. Four, three, and two.
That’s basically their ages.

Mr. Wright - What you're trying to obtain here is permission to
keep five dogs at all times.

Ms. Jones - No, not at all times. No.

Mr. Wright - Excuse me?

Ms. Jones - Not at all times, sir.

Mr. Wright - What do you mean?

Ms. Jones - Like the fourth one is a foster dog. I'm only keeping

him long enough so that he is able to be socialized and to meet anybody. | could
take him then—BARK is the rescue group and they do adoptions on the
weekends—once he’s relaxed enough around people. Which he wasn’t getting
that at farm where they keep them because they're all in kennels 90% of the
time. This way he gets out, he meets people, he walks twice a day every day.
He’s with my dogs, who are relaxed. And once he’s learned that life can be good,
he can go to the adoption stand and find a forever home.

Mr. Wright - Yes, but let’s say that dog, you do whatever you have
to do to make him social, and then you’re going to get another dog.
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Ms. Jones - Not right away. He was a special case.
Mr. Wright - | mean, you want to be able to—
Ms. Jones - | want to be able to.
Mr. Wright - You want to be able to have five dogs at all times.
Ms. Jones - No, not at all times. Like | said, at any time.
Mr. Wright - All right, I'll use the word anytime.
Ms. Jones - Yes. It's possible.
Mr. Wright - Itis. You'll be taking care of these dogs, trying to—
Ms. Jones - Rehabilitate them.
Mr. Wright - Over a period of time.
Ms. Jones - Yes.
Mr. Wright - That's your intent.
Ms. Jones - And the kids really want a cat.
| Mr. Wright - You say they stay in your house all day?
Ms. Jones - No. | don’t work at the moment, so | am with them to

let them out in the morning, walk them in the morning. I'm there all the time.

Mr. Wright - What happens if you—Do you intend to look for
work?
Ms. Jones - I will be looking for work. My circumstances now are

that | do not have to find a full-time job. | went to school for a while and | was
gone five hours in the mornings three times a week. They would stay in their
crates. They are perfectly able to do that. | come home, | walk them. Again, no
neighbor has ever said, “While you were at school, we could hear them barking
their heads off.” They don’t do that. They get walked before | leave; they're tired.
They pretty much just sleep.

Mr. Wright - So, when you're not there, you have them in cages.

Ms. Jones - Right, yes.
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Mr. Blankinship - Where are the crates, in the house or outdoors?

Ms. Jones - They're indoors.

Mr. Wright - How many do you take at one time when you go
outside?

Ms. Jones - When | had the three, | walked all three at one time.

They are able to walk. Everybody was always amazed; they stay right by my
side.

Mr. Wright - You walk them in the neighborhood?

Ms. Jones - Yes. In the neighborhood, all around the
neighborhood, the next neighborhood, and through the park. Now | do two and
two; | take two at a time.

Mr. Wright - Do you clean up after them when you—

Ms. Jones - Absolutely. | always have my poop bags with me.

Mr. Wright - I'm in a neighborhood; we’re very conscious of that.
Ms. Jones - Yes, yes. | don’t blame you at all. There is another

dog that is not on a leash and people complain to me about it, but.

Mr. Wright - You said your neighbor, is his name Bensley?

Ms. Jones - Yes.

Mr. Wright - You said he favored this.

Ms. Jones - Yes. He says he’s willing to give it a try.

Mr. Wright - Have you read this thing?

Mr. Blankinship - I just handed it to her; it came at 7:58 this morning.
Mr. Wright - It doesn’t really—He’s on the fence.

Ms. Jones - Oh, okay.

Mr. Wright - He doesn't have any problem with the dogs, but he’s

talked to a real estate agent and the real estate agent tells him that if he would
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try to sell his home and the purchaser found out there were five dogs living next
door, they wouldn't buy it.

Ms. Jones - Well—

Mr. Wright - That’'s what he says in here. He’s concerned that it
affects the value of his property.

Ms. Jones - | understand, | understand. But—

Mr. Wright - He wants you to do it—

Ms. Jones - Right.

Mr. Wright - - —and yet he says he wants some way to protect
himself.

Ms. Jones - | understand.

Mr. Wright - So | don’'t know if there is any solution to that.

Ms. Jones - Certainly you can see he has no problem with me at

the current time or never has in the past. And if he was concerned that he’s
showing the house, | would make sure the dogs were inside. But since he
doesn’t have a problem now, and if the people that wanted to buy the house
weren't dog people—| mean, | do have some people in the neighborhood who
are not dog people. Amazingly enough, they don’t seem concerned about my
dogs. But like | said, to have five is pushing it. | have four; that would probably
be my limit because the kids want a cat. That would be the fifth animal.

Mr. Wright - That's a lot of dogs in a house, especially if they're
large dogs. You see some of these little dogs about that big, you could step on
them and you could eliminate them, but big dogs | would think would be a
problem.

Ms. Jones - They're not because they're well-exercised and well-
trained.

Ms. Dwyer - Any other questions for Ms. Jones?

Ms. Harris - Ms. Jones, what prompted you to come before this
Board? - <

Ms. Jones - : Well, like | said, | didn’t want to have any neighbors

see me walking several dogs saying, “Why does she have so many dogs; the
legal limit is three.” | wanted to be sure that | was legal within the—Even though
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the fourth dog I'm keeping at the moment is not legally mine, | didn’t want to risk
the fact that somebody would complain, and the Board would be notified, and
they'd say, “No, even a foster counts as an animal; you have to get rid of it.”

Ms. Harris - | heard you say that. So you did not receive a
citation.

Ms. Jones - No. No ma’am. I'm just preemptive, thinking ahead.
Mr. Wright - One other thing. Some of our information indicates

that you intend to acquire a cat also.

Ms. Jones - The kids have been asking me for a cat. It would be
kept indoors. | have never had an outdoor cat.

Mr. Wright - So you'd want a permit for five dogs and a cat.

Ms. Jones - Well, Henrico just says “animals.” It's not separated.
Mr. Wright - Yes, that's right, but that's what you would be doing.
Ms. Jones - | would really consiéier it pushing it to have five dogs

and a cat. | would say four—the one foster and a cat.

Mr. Wright - So now you're saying that you would go along with
four dogs.

Ms. Jones - Yes.

Mr. Wright - And a cat.

Ms. Jones - " Yes. If need be.

Mr. Wright - Cats are sort of quiet.

Ms. Jones - Yes.

Mr. Wright - They don’t seem to bother you too much.

Ms. Jones - No. My brother's cat has actually stayed with me on

several occasions. | have a baby gate at the top of my stairs and the cat stays
upstairs when he’s away on vacation, and the dogs are downstairs, and they
don’t have a problem.

Ms. Dwyer - How do you keep the dogs from barking?
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Ms. Jones - ‘ It's just a matter of having them exercised. Tired dogs
don’t bark. So, that's why | make sure every morning that | take them out for a
walk. They come home, they eat their breakfast, and they just conk out. Even
when I'm home | see them do that, so | know that's what they’re doing when I'm
not there as well.

Ms. Dwyer - | assume it's a matter of training as well.

Ms. Jones - Yes, yes. But mostly it's the same with humans. If
you're too tired, you're not going to have any energy to make a fuss. Obviously, if
there’s somebody trying to break in they would wake up. I've never had that
happen. I've never had them just start barking crazily in the middle of the night.

Mr. Wright - The conditions that are proposed, have you read
these conditions?

Mr. Blankinship - Yes, they're in the staff report.
Ms. Jones - Oh, yes.
Mr. Wright - It says three dogs, a cat, and up to two rescue dogs.

So if the conditions were three dogs, a cat, and up to one rescue dog, would that
take care of your situation?

Ms. Jones - Well, honestly, | would like the flexibility just because
at the rescue farm you never know who’s going to need the help. This one |
have, | talked with other foster parents—for lack of a better word—and some
dogs come around faster than others. This one that | have, he must have been
terribly abused because he comes to me now, but I've had him four weeks. And
other dogs, I've heard they go home, they hang out for a while, and then the next
two weeks they're at the adoption stand. So | can’t predict how fast a dog is
going to turn around. If it is the deciding factor, yes, | will say one foster dog and
a possible cat.

Ms. Dwyer - I’'m thinking, Mr. Wright, that it might be easier to say
five animals as to specifying how many she might own, or how many rescue, or
how many cats. Or it might be a rescue dog that you would decide to adopt
yourself. | think if | were looking to rewrite this condition, | might consider
identifying that five animals—or some number of animals—would be permitted.
Then you could opt not to get the cat and to have two rescues.

Ms. Jones - Right.
Ms. Dwyer - So you would have some flexibility--
Ms. Jones - Yes.
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Ms. Dwyer - —on the number of animals, which | think is the point.

Ms. Jones - Yes. | think originally | did say my top limit | could ever

“imagine would be six animals, but, like | said, if it is the deciding factor that you

feel five is more amenable, | could go along with that, yes.
Ms. Dwyer - Anymore questions for Ms. Jones?
Ms. Harris - Are we going to limit these conditions to the dogs that

she has now? | know most often the condition is only for so many dogs. But are
we going to limit it to the dogs that she has now?

Mr. Wright - Like | was were saying, we just say five animals.

Ms. Harris - So these are in the future as well, not only—

Mr. Wright - Yes. Which could include a cat—four dogs and a cat.
Ms. Harris - My point is, if one of these animals, one of these

dogs, for example, expires, then she can replace it.

Mr. Wright - Yes.
Ms. Harris - Okay.
Ms. Dwyer - Any other questions of Ms. Jones? Thank you. If

there are others who want to speak, please come forward. Please state your
name and spell the last name, please.

Ms. Newton - My name is Robin Newton. N-e-w-t-o-n. I'm the
current president of Cross Key Civic Association and | live at 10810 Westek
Drive. We have 127 houses in our neighborhood. Yes, she does a wonderful job
walking the dogs, taking care of the dogs, and rescue dogs. But what we're
concerned with is our long-term property value. If you set a precedent giving an
unconditional kennel in our neighborhood, then that could mean, technically, that
every other house could have it. And that would adversely affect our property
values. I'm not sure if you have on this the size of her property, but | would think
that would come into play with the number of animals that are allowed. Not
necessarily the backyard, but the dimensions. She is above some of her
neighbors and there is a drainage ditch behind her house. What concerns us
also is she started speaking to you and said with three, and then as the
conversation progressed, it went up to six. She currently has three animals
registered. She’s had a fourth for a month prior to coming and getting approval.
It concerns us that this number could keep growing. As far as we saw in the
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Henrico Code, there is nothing that states a maximum number, so that's a
concern.

Ms. Dwyer - What we've been talking about, the maximum of
perhaps five animals, that would include the three that she already has. It
wouldn’t be the three plus the six.

Ms. Newton - No, no, no. | know that.
Ms. Dwyer - Okay.
Ms. Newton - But see, she has three now; she’s already had a

fourth for a month before she’s been approved for that. So that's a concern.
There are neighbors that do complain. | have a voice mail of a neighbor who
opposes this, an immediate neighbor. We just don't want this precedent set in
our neighborhood.

Mr. Wright - It isn’t a matter that she’s added on because | have
her application here which says she would like to have up to six animals. She
started with that.

Ms. Newton - Right.

Mr. Wright - Another point | would like to make, we consider these
cases on a case-by-case basis. There is no precedent as such. We have to
explore how it's going to impact the neighborhood, and other neighbors and all
this on every case. So just because we would grant this one would not mean we
would grant another one if the situation were such that we shouldn’t do it.

Ms. Dwyer - The other issue is when | think people hear the term
kennel, they're concerned that it might be some sort of a business, and that's not
permitted by this.

Ms. Newton - \' Correct.

Ms. Dwyer - Okay. Just wanted to be clear on that point.

Ms. Newton - Correct.

Ms. Dwyer - Okay.

Ms. Newton - We just think that especially the lot and everything

versus the size of the animals that it's a problem.

Ms. Harris - Ms. Newton you said unconditional kennel, but we do
have conditions. You read those and so forth.
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Ms. Newton - Yes.

Ms. Dwyer - Any other questions of Ms. Newton? Thank you.
Anyone else wish to speak?

Ms. McAuliffe - Hi, I'm Francis McAuliffe. It's M-c-a-u-l-i-f-f-e. | live
on Westek Drive. | just wanted to say that I'm concerned that three dogs—I
mean, I’'m not opposed to rescue dogs. | have a rescue dog; | have two animals.
| think it's wonderful. I'm concerned that our neighborhood, the lots are not that
big. We have close access to Deep Run Park. We have numbers of people
walking through the neighborhood with their dogs that do not clean up after their
dogs. We have poo everywhere. I'm not saying that's the problem with Ms.
Jones, but it is a concern in our neighborhood. Added dogs are also a concern.
My other concern is she was already in violation before the appeal with her four
dogs. My concern is down the road will there be another violation.

Ms. Dwyer - Any questions?

Mr. Wright - | could say this. If we grant this and limit it to five—
which would include a cat, four dogs and a cat—and you notice that she had
more, if you would call Mr. Blankinship or whomever, we would see that that was
rectified.

Ms. McAuliffe - | understand.

Mr. Wright - We have a way that we can enforce what we would
do. That's your backup, your safety.

Ms. McAuliffe - Right, right.

Ms. Harris - Ms. McAuliffe, in all fairness to Ms. Jones, it takes a
while to come before our Board. It might take 30 days or more.

Ms. McAuliffe - Right, okay. | understand that. And like | said, |
understand the whole rescue process. But like | also said, I'm concerned that the
lot is that—the property lots, they're not that big.

Mr. Wright - Just to follow up on that, this application was filed on
October the 7"

Ms. McAuliffe - Okay. Thank you.

Ms. Harris - What are the dimensions of your lots, sort of an
average?
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Ms. Jones - [Talking off microphone; inaudible.]

Ms. Dwyer - You need to come down to the podium please; thank
you.
Ms. Jones - Cross Key South is a smaller addition to our

neighborhood. Cross Keys is about quarter-acre lots. | believe lots at Cross Key
South are smaller than that. Just as an aside, Cross Key South merged into
Cross Keys years and years and years ago, so I'm not sure why it's still on
record as Cross Key South. It's just a single street.

Mr. Blankinship - | think the subdivision plats still have the separate
titles. You all have one homeowners’ association, but on our records, they're still
separate. The zoning is R-3, so the minimum lot size is 11,000 square feet.
They’re going to be at least a quarter of an acre each.

Ms. Jones - Can | add something?

Ms. Dwyer - Let's see if there’s anyone else. Anyone else want to
speak? Okay, Ms. Jones.

Ms. Jones - It's just that when | sent in the application, | sent in
the fencing dimensions. It's not in my packet; | was hoping you had it. | sent you
two copies. When | had the fence put in way before | got dogs, they, obviously,
had to measure it for pricing. | turned it in. | don't know why it's not in your
packet.

Mr. Blankinship - | remember seeing that in the file, | don’t know why
we didn’t copy that for you. It's in the file if anyone wants to see it.

Ms. Jones - Yes. It's an odd-shaped lot as you saw, but it's bigger
than many of my neighbors. There are a lot of trees, as you can see from the
other pictures. And there’s not actually a ditch in the back; it's flat.

Mr. Wright - How long have you lived there?

Ms. Jones - Since 1995.

Mr. Wright - Did you have dogs when you first moved there?
Ms. Jones - No, | did not.

Mr. Wright - You acquired the dogs since you moved in?
Ms. Jones - Yes.
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Ms. Dwyer - Ms. Jones, this is a conditional use permit and not a
variance. One of the technical issues is that we need to have your agreement
with the conditions.

Ms. Jones - Yes.

Ms. Dwyer - Just thinking ahead as we discuss this case and
render our decision later in the meeting, it might be that the Board would be
inclined to grant a permit for only four animals. Would that be something
agreeable?

Ms. Jones - Like | said, if that is the limit, that's more than | have
now, so yes. As you know, the application and the foster happened at the same
time. Even though | talked to one of the volunteers and they said that Henrico
does not consider a foster an actual owned animal, | just wanted to be sure | was
on the up and up when | took him in.

Ms. Dwyer - We should note, then, if we decided to grant this that
the animal limit under the conditions would include foster or rescue animals.

Mr. Wright - Would include what?

Ms. Dwyer - The rescue or foster animals. All right, any other

questions for Ms. Jones? Thank you Ms. Jones; that concludes the case.

DECISION

Mr. Wright - | move we approve this application. | would like to
have the conditions read, “four dogs and one cat.” The reason is because | think
cats are unseen. | think four dogs would be sufficient.

Ms. Dwyer - One in addition to what is already allowed.
Mr. Wright - Yes.
- Ms. Dwyer - Any other changes to conditions?
Mr. Wright - We didn’t talk about any other changes.
Ms. Dwyer - Do | hear a second?
Mr. Witte - | second it.
Ms. Dwyer - Motion by Mr. Wright, seconded by Mr. Witte. Any
discussion?
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Ms. Harris - Question. | thought Ms. Jones agreed to five animals,
and | was wondering why we’re saying four dogs and one cat.

Mr. Wright - The reason | want to do that is I'd like to—Cats really
don’t cause any problem. Cats don’t bark. At least | haven’t heard one bark. If
we said five animals, it could be five dogs, and I'd just like to limit it to four dogs.

Ms. Harris - And those dogs are sort of large. That was the only
question.
Mr. Witte - Yes, | think the cat minimizes the impact. When |

stopped in front of the property the other day when | rode by, | noticed that there
was a big black dog. He or she came up to the fence, but didn’t make any noise.
The property was very well maintained. It is heavily wooded in the back yard, so
| think the impact would be minimal by one more dog.

Ms. Dwyer - | was impressed by the statement made by Ms. Jones
by her tenants of responsible dog ownership. It appears that the dogs are not
being a nuisance at the present time, that she is very conscientious. The dogs
are very well cared for. The motivation for the extra dog is to rehabilitate rescue
dogs and socialize them. So, it appears that there probably will not always be
that many dogs, that they will kind of come and go as there is a need. And it's
certainly a community service that she’s providing. From the presentation she
made today, | think | have an assurance that these animals are very well cared
for, and that she’s very conscious about exercising them and doesn’t leave them
outside unattended for long periods of time.

Mr. Wright - | agree with that. | think if we limit it to four dogs, that
gives her an opportunity to rescue one dog at a time rather than two.

Ms. Dwyer - Any other discussion? We have a motion by Mr.
Wright, seconded by Mr. Witte. All in favor say aye. All opposed say no. The
ayes have it; the motion passes.

That includes the change to Condition 1, which is part of your motion, Mr. Wright.
Mr. Wright - Right, it was.

After an advertised public hearing and on a motion by Mr. Wright, seconded by
Mr. Witte, the Board approved application UP-018-09, Teresa Jones’ request
for a conditional use permit pursuant to Section 24-12(e) to allow a
noncommercial kennel at 10810 Branberry Lane (Cross Keys South) (Parcel
747-755-1040), zoned R-3, One-family Residence District (Three Chopt). The
Board approved the conditional use permit subject to the following conditions:
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1. [AMENDED] This approval is only for no more than four dogs and one cat at
any time. This approval is not for the boarding or breeding of dogs.

2. The perimeter of the side and rear yard shall be fenced, and there shall be no
outdoor pens or enclosures on the property.

3. All animals shall be kept indoors except when supervised by the applicant.

4. The applicant shall maintain the property so that noise and odors are
controlled.

Affirmative: Dwyer, Harris, Witte, Wright 4
Negative: 0
Absent: Nunnally 1
UP-019-09 HERBERT DAVIS requests a conditional use permit

pursuant to Section 24-12(e) to allow a noncommercial kennel at 5001
Sandpiper Drive (Meadowood) (Parcel 792-743-0773), zoned R-2A, One-family
Residence District (Fairfield).

Mr. Blankinship - Madam Chair, let me again call your attention to the
three e-mail memoranda that were left on the table. And let me give you a copy
of this.

Ms. Dwyer - Thank you, Mr. Blankinship. All those who are
interested in speaking to this case, even if you're not sure if you're going to
speak, please stand to be sworn.

Mr. Blankinship - Raise your right hand. Do you swear the testimony
you're about to give is the truth and nothing but the truth so help you God?

Mr. Davis - | do.
Ms. Dwyer - | assume you're the applicant.
Mr. Davis - Yes. My name is Herbert Davis. Last name D-a-v-i-s.

| live at 5001 Sandpiper Drive. I'm asking for a conditional use permit for seven
beagles. | have seven beagles that | use for my own purpose, with my grandkids,
and with friends and family to hunt, rabbit hunt. All seven of these dogs are from
7 to 11 months. They are under the 13-inch class, which means they are small
beagles. What | do, my dogs are well-trained. | haven’t had any complaints from
any of my neighbors about my dogs. | have two kennels, 10 by 10 kennels, and |
have an A-shaped frame on each one of them. Then because of the rain,
sometimes my dogs would get wet and | didn't like that. So, | had a shed built—
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- which you can probably see overtop of both kennels—so that they can be nice

and dry, and it will be pleasant for them to live.

From November to the end of February when we are hunting with them, they get
plenty of exercise. Like the lady said, they don’t bark because they are tired from
plenty of exercise. During the spring and the summer, | take three dogs out at a
time and walk them in the yard before we feed them. And then sometimes | take
them across street, which | have a wooded area over there. And | take all seven
dogs over there at a time. They do not go on anybody else’s property other than
the woods there because that's the way | have them trained. | train them with a
tone, which is a beeper. | don’t have to put the beeper on them. And then my
neighbor in front of me, she has a home business there; the people come out
and want to pet them and play with them.

Before | applied for this permit, | went to my backdoor neighbor; | went to both of
my neighbors to the right. | went to three of my neighbors in front of me. They all
supported and encouraged me to apply for this. | wasn't going to apply for it at
first because Mr. Nick Georges came and told me | needed a conditional use
permit for more than three dogs. | was not going to apply for it until my neighbors
approved. All of them supported me. That's the reason that I'm here. They're all
happy that | have the dogs. They come down. My next door neighbor, her
grandkids, when they come in town they play with my dogs.

Yes, my dogs have barked at night; | have to admit that. | think on three
occasions. And when they bark, my wife gets up or | get up and we go. And the
reason why that these dogs bark is because right on the corner there on Lark
Drive, people come there at night and park and do any other activity. And they
make us aware of it. | get up, put on my pants, and go out there, cut my lights
on, and then they take off. On a couple of occasions, they have barked and we
caught people running from 5003 through our yard. Now, that's the only times
that my dogs barked at night. If anybody has complained about it, the dogs were
barking to make us aware and protect our property. That's what beagles will do.

When | had my little house built out there, before | had it built, | called Henrico.
They said anything less than 150 square feet you don’'t need a building permit.
To be honest, | did not call on the shed because | talked to the man that was
helping me build them. He was a contractor, but he built sheds and things. He
said if it doesn’t have sides on it, you don’t have to get a building permit. But then
| called up here and found out that | still should have gotten one because it was
more than 150 square feet. That's what was told to me, so | have to admit to
that.

| received an e-mail from Mr. Blankinship late last night that the community
association was opposed to this. Then this morning, | got up, went to my
neighbors. | talked the one at 5003 because she came in from doing her
exercise. She said, “Mr. Davis, | didn't go to the meeting the other day, but |
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supported you, | told you to do it.” She said, “You know | have a dog. The only
time | hear your dog bark is when my big dog gets out and comes there to visit
your dogs. That's when | know that my dog is out.” Then | went to my neighbors
in front of me. They gave me their name and said that, “Mr. Davis, if | would have
known about this, we would have written a letter’—they couldn’t come because
they were working—*“to support you.” | have to admit that down on Lark Drive,
there is a lady down there that has a beagle. | have to admit that it is a loud-
mouth beagle. | talked to her and she said, “I think they're getting my dog mixed
up with yours.” When her dogs get out, all of the people in the neighborhood,
they come to my house with the dog in their arms, thinking it's my dog. My dogs
are in a fence and it's locked.

At this time, I'm just asking that we can continue to keep my beagles because |
use them for my recreation and for my grandkids. | also use the word ministry
because | take elderly people hunting with me. When I kill, | eat the rabbit, | give
it to different people that said they thought they’d never have rabbit. That's what |
do and that's why I'm asking you. If | have to put a complete privacy fence
around my kennels, if that's what it comes to, | will do that. It will stop them from
seeing people, but they also would not be able to warn us when people come on
our property. That's the problem that we have by living on the corner there in the
woods. Last year when | took my dogs out—you know, year before last—hunting
and | let them go across the road—I keep my pens nice and clean; | keep them
odor free because | put some chemicals down for them—not while the dogs are
in there but when we take them out. When | take them across the road and
they—I saw one of the dogs sniffing and | found a lady’s purse that was stolen
out in the county and they had thrown it over there. So | called the man and he
came and got it. So, my dogs are assets to not only me, but to my neighbors.
They admit that when my dogs bark, they know that there is something going on
there that shouldn’t be. That's why I'm asking you for this permit.

Ms. Dwyer - Any questions of Mr. Davis by Board members?

Ms. Harris - Yes, | have several. Mr. Davis, how long have you
lived at 5001 Sandpiper?

Mr. Davis - | think it was 26 years.
Ms. Harris - And how long have you had your dogs?
Mr. Davis - I've had my dogs for | think it was like four years. |

had like three and four. And what happened, to be honest with you, | was very
scared of dogs until six years ago when my mother passed away. Everybody was
surprised that that fear for dogs left. My wife and | decided one day that | wanted
to continue hunting and | wanted my own dogs. Now I've become attached to
them, and my family’s become attached to them. And so | had the dogs for |
think it was—My mother's been dead | think five or six years.

November 19, 2009 25 Board of Zoning Appeals



1131
1132
1133
1134
1135
1136
1137
1138
1139
1140
1141
1142
1143
1144
1145
1146
1147
1148
1149
1150
1151
1152
1153
1154
1155
1156
1157
1158
1159
1160
1161
1162
1163
1164
1165
1166
1167
1168
1169
1170
1171
1172
1173
1174
1175
1176

Ms. Harris - You mentioned that you did go to some of your
neighbors to seek their approval. Do you have that written down? Did they give
you any type of—

Mr. Davis - No, no. They did not give me anything. They had told
me—they gave me their phone number and name, a couple of them did this
morning. They didn’t know that | was going to need it. They said to me if | need
it, they will write it out. They couldn’t be here this morning to support me.

Ms. Harris - I think you do need it because we have at least three
letters opposing this.

Mr. Davis - Okay.
Ms. Harris - Why didn’t you go to your neighborhood association?
Mr. Davis - Because | had custody of my grandson. This Tuesday

night, he sang with the Richmond Boys' Choir, and we had a parent meeting
there that night he had to practice. That's why | didn’t make it to this.

Ms. Harris - Would you consider reducing the number of dogs?

Mr. Davis - Yes, | would, to be very honest with you. If it came
down to that, | would.

Ms. Harris - How many?

Mr. Davis - | would like to have at least have five because to run
the rabbits they pack together.

Mr. Wright - How old are there dogs, Mr. Davis?

Mr. Davis - The oldest dog that | have there is five years old, and
the youngest one has just turned a year old.

Mr. Wright - | was wondering how you happened to come to have
seven. That's a lot of dogs.

Mr. Davis - When hunting, they got into the habit of when they're
running the rabbit, when they lose the rabbit and come to a check, the more
dogs you have will help pick the scent back up. And at first, | only had two and
then it went up. That's how | just came up with seven. Just a nice number for
when you're out there looking for the rabbits, you know.

Mr. Wright - The size of these dogs.
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Mr. Davis - What size are they? They are 12 inches tall. They're
under the 13-inch title. These are registered dogs that | have papers for. They
are 12 inches. | only have the small dogs. | had the opportunity to get some
large beagles, but | refused them. | wanted small dogs because | know the space
that | have.

Mr. Wright - They won’t grow any larger?

Mr. Davis - Oh, no, no. They are full grown. Some of them are
even 11 inches, but they are all under 13 inches. They call it the 13 inch class.

Ms. Dwyer - Mr. Davis, when you run the dogs, where do you run
them, in the woods? ‘

Mr. Davis - During hunting season, | travel all over the state
hunting. But after hunting season, | take them across the street, plus that's just
for maybe about 15 to 20 minutes. But | have a place in Caroline County and
also in Hanover County. A friend of mine has land up there. If | don’t take them,
my brother will take them two to three times a week to exercise them. That's
where we take them.

Ms. Dwyer - Who owns the property where you take them?

Mr. Davis - Tyrice Holms up in Caroline County.

Ms. Dwyer - | mean in this neighborhood.

Mr. Davis - Oh, across the street. My neighbor owns part of it

and the other is from the cemetery. | think it's about 40 yards in the woods, and
then there’s a creek and you go up the hill. There’s a cemetery over there that
owns all of that property.

Mr. Wright - So it’s not built upon, no house or—

Mr. Davis - Oh, no, no. All down through there—That's why there
are deer and everything in there.

Mr. Wright - All wooded.

Mr. Davis - Yes.

Ms. Dwyer - One of the conditions says that you have to get a

building permit for the shed?

Mr. Davis - Yes.
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Ms. Dwyer - Since it's on an easement. There may be some other
issues with it. You might have to move all of that.

Mr. Davis - Okay.
Ms. Dwyer - Are you prepared to do that?
Mr. Davis - Yes. The shed is just sitting on block anyway. The

shed is not in the ground. The house is sitting on cinderblocks. We just had it
brought in and moved it there. But the shed, there are six posts in the ground,
that we put in the ground for that to cover the dogs.

Mr. Wright - It looks like from our information that those sheds are
really to the back of the houses that are around you.

Mr. Davis - Yes, itis.

Mr. Wright - What is that, Flicker Drive?

Mr. Davis - Yes, that’s the word.

Mr. Wright - This would be behind that house. The one on
Sandpiper, it would be to the back and on the back side of it.

Mr. Davis - Yes, it is. Everything is to the back there.

Ms. Dwyer - Have you seen the e-mails that we've received in

opposition to this?
Mr. Davis - No. I only read one of them from the community.

Ms. Dwyer - | wonder if you could comment. One e-mail states
that they're opposed to the kennel in part because the dogs are a nuisance
because they bark day and night, and every time anything comes close to the
kennel.

Mr. Davis - Every time what?
Ms. Dwyer - Anything comes close to the kennel.
Mr. Davis - Well, that's what | said. At night when they bark, it is

because some activity is going on there. During the day when they bark, they
bark when | come out there to feed them. | only have like one or two—one of
them that barks, the puppy that I'm training. I'm in and out most of the day.
When | go on vacation, we leave—my brother comes down to clean the pen and
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feed them. If we're gone for a long period of time, we move the dogs off the
premises. | have someone else to house my dogs for me.

Ms. Dwyer - Another one also complains about the barks, saying
they often wake neighbors barking. Have you received complaints?

Mr. Davis - I've never seen any complains since I've had the
dogs. All my neighbors in the back and on the side, they assured me this
morning that they were okay. | don’t know where. | know when | went to the
meeting some time ago, other people had dogs that were barking, and big dogs.
No one indicated that to me. | never received any complaints whatsoever. Like |
said, during hunting season, | don’t have any problems with them. After hunting
season, we keep them exercised.

Ms. Harris - Mr. Davis, you indicated if it were required, you would
fence your yard in.

Mr. Davis - Yes, | would fence my yard, or either just maybe a
private fence around the kennel itself.

Ms. Harris - Are there guidelines with your neighborhood
association regarding fencing?

Mr. Davis - I don’t know; | will have to check into that.

Ms. Dwyer - All right, are there any other questions for Mr. Davis?
Thank you, sir. You'll have an opportunity to speak again after everyone else
has spoken, if you choose to do that. Anyone else to speak in favor of this case
please come forward.

Mr. Clinton Davis - Good morning. My name is Clinton Davis. I'm Herb
Davis’ brother. Having the dogs is therapy for me and for him. | also assist him
in keeping the dog pen clean and checking on the dogs. When he’s not there,
I’'m there. | just go down there and sit and talk to the dogs. I've become very
fond of the little puppies. I'd like to have the dogs just for fellowship and
friendship. I've come to be very fond of them, just like therapy. When I'm off, |
go down and visit them, and just help keep the dogs clean. And we have fun
hunting. That's my relaxation time, just hunting when I'm not working. So I've
come to be very attached to the dogs. | try to assist him in any aspect. So when
the gentleman came by that day, | was in the yard just checking on the dogs,
giving them water. | have keys and access to anything on his property. So the
dogs are well taken care of. When he’s not there, I'm there all the time. | just
hope that you will let us keep the dogs we already have because you get
attached to them. Once you get attached to them, you hate to let them go.
Thank you for your time.
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Mr. Wright - Where do you live, sir?

Mr. Clinton Davis - Just right through the woods, the next subdivision
over.

Mr. Wright - Oh, you're in the same neighborhood?

Mr. Clinton Davis - Yes.

Mr. Wright - You live in the same neighborhood.

Mr. Clinton Davis - Yes. |

Mr. Wright - Do you have any dogs at your house?

Mr. Clinton Davis - No. | would like to have some dogs; I'm trying to

convince my wife.

Mr. Wright - Could you maybe take a couple of his dogs?

Mr. Clinton Davis - | have to sweet-talk my wife a little bit.

Mr. Wright - Yes, but they’re so small she wouldn’'t know the
difference.

Ms. Harris - Mr. Davis, were you aware that there is maximum

number required by the County of Henrico as to how many?

Mr. Clinton Davis - I've just been informed that there is.

Ms. Harris - When did you find out?

Mr. Clinton Davis - Since he informed me.

Ms. Harris - So, recently?

Mr. Clinton Davis - Yes. See, the dogs work better when you have them

altogether rather than separating them. We have found that out. They get
attached, they bond together when you keep all seven of them together. When
you separate them, there’s a problem.

Ms. Harris - There’s a problem in Henrico when you keep them
altogether.
Mr. Clinton Davis - True.
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Ms. Dwyer - Any other questions for Mr. Davis? Thank you, sir.
Mr. Clinton Davis - Thank you.

Ms. Dwyer - Do we have opposition? Mr. Blankinship, do we have
County folks? Would anyone from the Board like to speak to a County
representative?

Mr. Blankinship - They came all this way.

Mr. Georges - My name is Nick Georges. I'm with Community
Maintenance. I'm an inspector for the area. How this came about was that it was
brought to my attention of a possible zoning violation on the property. | went by
there, and being that it was a corner lot, | could visibly see it from the street. The
day that | went by there, Mr. Davis was sitting out front and | approached him. He
said, “Oh yes, | have dogs in the back,” and he took me back there and showed
it to me. He allowed me to take photos of the animals. | presented him with a
card and a brochure, and explained to him the process. That day he said he
would take care of calling to get the right conditions, or permits, or what he
needed. He's always been in contact with me. I've never had to write a violation.
The day | was there, and stood in front of the kennels, and took the picture, the
dogs did not even back. They jumped up on the cage, but they did not bark.
Everything | observed from the care of the animals and everything, they're in
good—the cages do not smell; you didn’t get any of that. Other than just being
able to see it from the roadway, that was all. He’s been very cooperative with me
and everything.

Mr. Wright - Could we see the pictures?
Mr. Georges - Yes sir.
Ms. Harris - Mr. Blankinship, even though we know each case is

judged on its own merit, when we've had cases like this before, do you
remember, or does anyone on the Board remember, how many animals we
limited the resident to?

Mr. Blankinship - It does depend on the specifics. In some cases,
people come to us already owning or having owned for years more than the
number of animals, and they have no desire to ever acquire any more, and the
Board will put a condition on those permits that as those animals run away or
whatever else happens to them, they can’t be replaced, bringing it down to three.
But normally they're in the range of 5, 6, or 7. | can’'t remember a case of more
than say 10.

Ms. Harris - In this case, these dogs cannot be replaced.
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Mr. Blankinship - Did we put that in the condition? We often do. We
didn’t, of course, in the Jones’ case because she specifically wanted to be able
to rescue.

Ms. Dwyer - No, we didn’t put it in there.

Ms. Harris - Let’s look at Condition 1.

Mr. Blankinship - Yes, it's only for those seven dogs.

Ms. Dwyer - You could interpret it that way.

Mr. Wright - Sounds like to me, though, that he would like to be

able to have dogs. If this one goes, he’d want to get another one. He’s looking
for dogs to help with hunting and so forth.

Mr. Blankinship - Possibly.

Ms. Harris - Then we probably need to change Condition 1
because it says, “presently owned by the applicant.”

Mr. Wright - Yes. We'll need to talk to him about that when he
comes back up.

Mr. Blankinship - Seven animals.

Ms. Dwyer - All right. Anything else you would like to add? Any

question for Mr. Georges? So, the whole time you were there, you never heard a
dog bark?

Mr. Georges - No ma’am.

Ms. Dwyer - But one of them is barking in the picture.

Mr. Georges - It may look like it, but he was not.

Ms. Dwyer - Head raised and his mouth open.

Mr. Georges - Okay. Well, he wasn't. | took a picture and maybe as |

walked away he did; | don’t know. | didn’'t hear him. I've ridden by there. | go
through that neighborhood several times during the week, checking on other
violations in the neighborhood. | usually ride with my window down. He's right at
the corner, so you have to stop at the stop sign. I've been down to the dead end
and stopped, and have sat there to update my computer or whatever, and I've
never heard the animals—any dog barking while | was there during the day. |
can't attest to what happens in the evenings or after hours. But | know during the

November 19, 2009 32 Board of Zoning Appeals



1453
1454
1455
1456
1457
1458
1459
1460
1461
1462
1463
1464
1465
1466
1467
1468
1469
1470
1471
1472
1473
1474
1475
1476
1477
1478
1479
1480
1481
1482
1483

1484

1485
1486
1487
1488
1489
1490
1491
1492
1493
1494
1495
1496
1497

day, the few times | have been down there, | haven't. | just received a possible
complaint about a zoning violation; it wasn't dogs barking or anything.

Ms. Dwyer - Thank you. Any other questions for Mr. Georges? |
appreciate you coming; thank you. All right. Mr. Davis, do you have any follow-
up comments you'd like to make? We have some questions for you.

Mr. Wright - Mr. Davis, the present condition, if this were
approved, says that you could have only the seven beagle dogs presently
owned. That means if they die off, you wouldn't be able to replace them with
dogs. What is your intent? Would you like to have a permit to have so many
dogs?

Mr. Davis - To be honest with you, | would like to have a permit to
have seven dogs. As the lady said before, would | be willing to take five? Sure, |
would be willing to have five.

Mr. Wright - But, | mean, you would like to—

Mr. Davis - | would like to replace them because one of my
dogs—to be honest with you—I went out there one day and he had expired. It
was on Good Friday, matter of fact. We kept the dog, hoping that Easter Sunday
he was going to rise up. But yes, we would love to keep seven dogs at all times.
Small dogs. | do not like large dogs. They have to be under the 13 inch class. If
they don’t do what | want them to do, | move them on. | have a place, someone
in my hometown, which is Halifax, that | pass them on to. If they're noisy, if they
bark too much, | pass them on because I'm considering my neighbors. That's
one reason that, like | say, | talked to my neighbors right beside me and behind
me.

Mr. Wright - This condition, you have to maintain the property so
noise and odors are controlled.

Mr. Davis - Right. | disinfect my pen two to three times a week,
or as needed. When my neighbor has a function, like | say, the family, they
come over and the kids play with them. I've never had any complaint.

Mr. Wright - But you have testified that if we limited it to five, you
would, of course, go along with that.

Mr. Davis - Sure | will. Sure. But | would like to have six or seven.
But seven would be the maximum that | would want because I'm aware of the
space that | have. And that’'s why | wanted small dogs there.
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Mr. Wright - How about the type of dog? This condition says
beagle dogs. Is that all you want?

Mr. Davis - That's all | want; | don't like large dogs.
Ms. Dwyer - Under 13 inch class.
Mr. Davis - Those are the small ones. You have some beagles—

those are the small ones that I'm asking for.

Ms. Dwyer - Mr. Davis, would it be fair to say that if it were this
Boards’ preference, you would be willing to accept any limit over the County limit
of three.

Mr. Davis - Yes.

Ms. Dwyer - In terms of fencing, you would agree to put a fence in
your yard?

Mr. Davis - Yes, fence in the yard, or either fence in the kennel,

or whatever it would take for me to keep the dogs. | just couldn’t go out here and
do it within the next two weeks, you know. | will have to have some time and the
type of fencing that | would want to put there to keep my—All of my stuff is
uniform; my house and the shed and everything matches. | would like to have
something—I live on a corner property and | want to have it—I have my flower
garden there. | would like to have something that would coincide with everything.
Okay?

Ms. Harris - Mr. Davis, let me ask you this. Since we don’'t know
what the homeowners’ association’s requirements are, have you noticed any
fencing of any property in your neighborhood?

Mr. Davis - Yes. Several of them have just the regular wire
fences. Some of them have the board, just the brown fencing that they buy from
Lowe’s that is not painted or anything like that. if | would do something, | would
do a painted fence or something nice because | live on the corner lot there.

Ms. Harris - In other words, you're saying this fencing would be
allowed in your subdivision.

Mr. Davis - Yes.

Ms. Dwyer - All right, thank you, sir. That closes the case.
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DECISION

Ms. Harris - | move that we approve this case with the exception
in the condition of five beagle dogs, deleting the words “presently owned by the
applicant,” and these will be the beagle dogs 13-inch and below. Also add a
condition 4 that the applicant will fence in the yard.

Ms. Dwyer - A second?

Mr. Wright - | would second it except that | don’t see the need for
fencing in the yard. Looks like to me, the way they’'re maintained, and when he
takes them, he takes them under control and exercises them either there or
somewhere else. | don’t know. That'’s just my thought.

Mr. Witte - I'd actually like to see him keep the seven dogs. From
my visit down there, the dogs didn't bark when | walked down the road.
Exceptionally well maintained, the house and the kennels. There was no odor,
no noise. Since he’s had these dogs, there have been no complaints.

Mr. Wright - How do you feel about the fence?

Mr. Witte - | don’t see the need for the fence. That's my
personal opinion. That was from my visit.

Mr. Wright - | withdraw my second.

Mr. Blankinship - You said you would second it except.

Ms. Dwyer - You said, “l might second it.” All right. Do we have an

alternative motion?

Mr. Witte - | make a motion that we approve it as submitted.
Like | said, my visit down there, the place is impeccable. The dogs were well
behaved. The noticed me, and they came up against the fence, but not a single
bark.

Mr. Wright - Do you want to change the condition to say, “seven
beagle dogs,” rather than, “the ones he presently owns,” so he can continue to
have seven dogs?

Mr. Witte - He can have seven beagle dogs under 13-inch class.
Mr. Blankinship - Under 13-inch class.
Mr. Wright - . But the present condition says, "the ones he presently

owns.” You want to change that.
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1592  system there with these dogs—four in one kennel; three in the other. They keep
1593  each other happy, which cuts down on the noise. They're beautiful dogs.
1594

1590 .
1591  Mr. Witte - Yes, yes, | do. | think he has a really good working J

1595  Mr. Wright - That would be seven 13-inch class dogs?

1596

1597  Mr. Witte - Beagle dogs.

1598

1599  Mr. Wright - Under 13 inch class dogs?

1600

1601  Mr. Witte - Yes.

1602

1603  Mr. Wright - I'll second that motion.

1604

1605  Ms. Dwyer - Motion by Mr. Witte to approve the case, but we're
1606  eliminating “presently owned by the applicant”?

1607

1608  Mr. Wright - Right.

1609

1610  Ms. Dwyer - And we're adding that they need to be 13-inch-and-
1611  under beagles. Correct?

1612

1613  Mr. Wright - Yes ma’'am. '
1614

1615  Ms. Dwyer - And there’s nothing about fencing.

1616

1617  Mr. Witte - Nothing about fencing.

1618

1619  Ms. Dwyer - So, the motion is seven under-13-inch beagles, and

1620  that number can be regardless of what happens to the dogs he presently owns.
1621  Motion by Mr. Witte, seconded by Mr. Wright. All right, discussion.

1622 :

1623  Ms. Harris - | do have a concern because the neighborhood
1624  association has spoken out, and a neighbor behind him has spoken out. To me,
1625  we are ignoring them if we allow this to go as the motion is presented. If we said
1626 five or seven beagle dogs under 13 inches presently owned by the applicant, |
1627  would think that the neighborhood will feel that at least they are limited to those
1628 that are presently owned, and they cannot be replaced. | think we would show
1629 some type of consideration. | know the use permit is granted based on if it does
1630 not adversely affect the health, safety, or welfare of the community. | think
1631 health-wise he does meet the standards as far as keeping the cages clean.
1632  Safety, | would think that this was a plus for the neighborhood to have barking
1633  dogs if there are people around who should not be around. Welfare, well-being,
1634  there is sort of a question about that because of some neighbors who must
1635 work—arrive early to go to work might consider barking dogs a nuisance. So, |
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think we need to consider some of the interests of the neighborhood in this
particular case, let them know that their request to us was not completely
ignored.

Ms. Dwyer - | agree with you, Ms. Harris. Let me just say first off
that | have no doubt that the dogs are well cared for and loved; it seems clear
from the testimony today. So my concern has nothing to do with the way that
you're caring for the animals; it has to do with the fact that there are seven
animals in a relatively small area. If this were on a farm or there was some
acreage, it wouldn’'t be an issue. But this is a subdivision with a lot that’s
probably a quarter to a third of an acre. You have a lot of very close neighbors.
We have complaints about barking. We have a neighborhood association which
voted unanimously requesting that this be denied because of barking. | know
beagles do bark. It's difficult to control that, particularly if you're not there. | just
have a concern that there are simply too many animals in too small a space. So,
| could not vote for the seven in any form. | perhaps could consider five because
of how well cared for the animals are. | believe that the neighbors who have
spoken should not be ignored because their complaints are reasonable.

Mr. Wright - | think the neighbor that's behind it wrote this e-mail
and opposed a kennel. | think people don’t understand what's going on here.
They're thinking about a full-fledged kennel. That neighbor is not here to
express an opinion one way or other when they understand what the
circumstances are. | discount that somewhat, the one behind him.

Ms. Dwyer - It is difficult when people don’t come because we
can’t question them as to what their—

Mr. Wright - Well, he séys, “| oppose the kennel. Should not allow
a private, non-commercial kennel.”

Ms. Harris - If you read on to the neighbor who resides behind his
property—

Mr. Wright - That’s the one I'm talking about.

Ms. Harris - When he talks about not just the memo that said, ‘I

opposed the kennel,” but the one that talks about the dogs being somewhat of a
nuisance because of their barking day and night, every time—

Mr. Wright - Well, | don’'t agree with that. | think the testimony
that’s been here, factual testimony, indicates that they don’t bark day and night.
We've had testimony of the inspector. We have Mr. Witte’s testimony. He was
there. He went up there and they didn't bark.
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Ms. Dwyer - We don't have testimony of people who live there
24/7; we have testimony of people who have dropped in and seen them in very
limited circumstances. That’s my concern.

Mr. Witte - What if | amend my motion to seven, but five through
attrition, so he doesn’t have to actually get rid of his dogs?

Mr. Wright - Seven now and then limit it?

Mr. Witte - He can’t replace them.

Mr. Wright - Up to five. He could have five.

Mr. Witte - Five. I'd hate for him to have to get rid of the dogs
that he has.

Ms. Dwyer - Well, let's keep in mind that he’s had these dogs for

years in violation of the County Code. And not only the number of dogs, but also
the buildings were built without a building permit. We have a person coming with
a number of violations before.

Mr. Wright - That may be true, but remember, we've had no
complaints all these years.

Ms. Dwyer - The complaints wouldn’t come to us anyway. He had
no use permit, so we wouldn’t have received complaints anyway.

Mr. Wright - Oh, yes we would. If somebody had an objection to all
the dogs in there, they would have complained. They would have had reason to
complain, | would have thought.

Ms. Dwyer - They wouldn’t come to this Board.

Mr. Wright - , They would have called the office. How many
complaints do you get, Ben?

Mr. Blankinship - Sherry, do you have a guess on that, the number of
barking dog complaints? You can just—

Sherry Gemmill - [Off Mike]

-Mr. Blankinship - That is the first one on that location, right. But how

many do you get in a year of barking dog complaints? Well, complaints regarding
dogs, kennels, animals.
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Twenty-five to thirty a year, complaints regarding animals that go to Community
Maintenance.

Ms. Dwyer - So barking complaints would go to Animal Protection.
Mr. Blankinship - Right. Barking dogs would go either to Police or
Animal Protection. If there is a requirement for a kennel, there’s a violation there,
they would involve Community Maintenance.

Ms. Dwyer - Did you want to revise your motion?

Mr. Witte - Yes. I'd like to amend my motion to the existing seven
dogs and through attrition to five dogs, the 13-inch beagles.

Ms. Harris - | second the motion.

Ms. Dwyer - Motion by Mr. Witte, seconded by Ms. Harris.

Mr. Wright - No fence.

Ms. Dwyer - Just to clarify. This approval is only for seven

beagles presently owned by the applicant, and through attrition, the owner could

“own a maximum of five.

Mr. Wright - And they have to be 13-inch.

Ms. Dwyer - And we're going to add the 13-inch specification. Any
other clarification on that, Mr. Witte?

Mr. Witte - No, that’s fine. Thank you.

Ms. Dwyer - Motion by Mr. Witte, seconded by Ms. Harris. All in

favor say aye. All opposed say no. The ayes have it; the motion passes.

After an advertised public hearing and on a motion by Mr. Witte, seconded by
Ms. Harris, the Board approved application UP-019-09, Herbert Davis’ request
for a conditional use permit pursuant to Section 24-12(e) to allow a
noncommercial kennel at 5001 Sandpiper Drive (Meadowood) (Parcel 792-743-
0773), zoned R-2A, One-family Residence District (Fairfield). The Board
approved the conditional use permit subject to the following conditions:

1. [AMENDED] This approval is only for the seven Beagle dogs, under 13-inch
class, presently owned by the applicant. Once the number of dogs has been
reduced to five, the owner may replace any dogs that are lost, such that he may
have as many as five Beagle dogs, under 13-inch class, at any time. The
approval is not for the commercial boarding or breeding of dogs at any time.
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2. The applicant shall maintain the property so that noise and odors are
controlled.

3. The applicant shall obtain a building permit for the shed and the attached
kennel.

Affirmative: Harris, Witte, Wright 3
Negative: Dwyer 1
Absent: Nunnally 1
Ms. Dwyer - All right, that takes care of our agenda because the

next case has been deferred. The next item on the agenda is approval of the
minutes for the October 22" meeting. Are there any amendments or
corrections?

Mr. Wright - | reviewed them and | move we approve them as
submitted.
Ms. Harris - Just one correction. On page 28, line 1242. “I don’t

think | believe” is what Mr. Baker said, rather than “l don’t thing.”

Ms. Dwyer - Anything else? I'm assuming Mr. Wright has renewed
his motion to approve the minutes as amended. Do | have a second?

Ms. Harris - Second.

Ms. Dwyer - Motion by Mr. Wright, seconded by Ms. Harris to

approve the minutes as amended. All in favor say aye. All opposed say no. The
ayes have it; the motion passes.

On a motion by Mr. Wright seconded by Ms. Harris, the Board approved as
corrected the Minutes of the October 22, 2009 Henrico County Board of
Zoning Appeals meeting.

Affirmative: Dwyer, Harris, Witte, Wright 4
Negative: 0
Absent: Nunnally 1
Ms. Dwyer - Any other business to come before the Board?
Mr. Witte - Everybody have a happy Thanksgiving.

Mr. Wright - Yes.
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Ms. Dwyer - Thank you. Motion for adjournment?

Ms. Harris - So moved.

Mr. Wright - Second.

Ms. Dwyer - Motion by Ms. Harris, seconded by Mr. Wright. All in
favor say aye. All opposed say no. The ayes have it; the motion passes.
Affirmative: Dwyer, Harris, Witte, Wright 4
Negative: 0
Absent: Nunnally 1

There being no further business, the Board adjourned until the December 17,

2009 meeting at 9 a.m.

Elizabeth G. Dwyer
Chairman

Benjamin Blankinship, AIC
Secretary
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