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MINUTES OF THE REGULAR MEETING OF THE BOARD OF ZONING
APPEALS OF HENRICO COUNTY, HELD IN THE COUNTY
ADMINISTRATION BUILDING IN THE GOVERNMENT CENTER AT PARHAM
AND HUNGARY SPRING ROADS, ON THURSDAY SEPTEMBER 24, 2015 AT
9:00 A.M., NOTICE HAVING BEEN PUBLISHED IN THE RICHMOND TIMES-
DISPATCH SEPTEMBER 8, 2015, AND SEPTEMBER 14, 2015.

Members Present; Gentry Bell, Chairman
Greg Baka, Vice Chairman
Dennis J. Berman
Helen E. Harris
Mark W. Romers

Also Present: Jean M. Moore, Assistant Director of Planning
Benjamin Blankinship, Secretary
Paul Gidley, County Planner
R. Miguel Madrigal, County Planner

Mr. Bell - Welcome to the September meeting of the Henrico
County Board of Zoning Appeals. | ask you all to please stand and join me in
pledging allegiance to the flag of our country.

Thank you. Mr. Blankinship, would you read our rules, please.

Mr. Blankinship - Good morning, Mr. Chair, members of the Board,
ladies and gentlemen. The rules for this meeting are as follows: Acting as
secretary, | will call each case. And then we will ask everyone who intends to
speak to that case to stand and be sworn in. Then a member of the Planning
Department staff will give a brief presentation. Then the applicant will speak. And
then anyone else who wishes to speak will be given the opportunity. After
everyone has had a chance to speak, the applicant, and only the applicant, will
have an opportunity for rebuttal.

After the Board has heard all the evidence and asked all their questions, they will
proceed to the public hearing on the next case. They will render all of their
decisions at the end of the meeting. So if you wish to hear their decision on a
specific case, you can either stay until the end of the meeting, or you can check
the Planning Department website—we usually get it updated within the hour after
the meeting ends—or you can call the Planning Department this afternoon.

This meeting is being recorded, so we will ask everyone who speaks to speak

directly into the microphone on the podium, state your name, and please spell
your last name so we get it correctly in the record.
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That's it for the rules, Mr. Chairman; would you like me to proceed to the
deferral?

Mr. Bell - Yes, do that, since we've got some.

Mr. Blankinship - We have requests for deferral this morning. The first
is CUP2015-00030. Is anyone here for that case? All right.

CUP2015-00030 BILL PHILLIPS requests a conditional use permit
pursuant to Section 24-95(i) (4) of the County Code to build a detached garage in
the side yard at 9516 Arrowdel Court (RIVER ROAD FARMS) (Parcel 744-738-
7017) zoned One-Family Residence District (R-1) (Tuckahoe).

Mr. Phillips - | wish to defer, not withdraw, at this time, as we've
come up with another plan that we feel will fail within the acceptable rules of the
County.

Mr. Beli - Can | get your name?

Mr. Phillips - Bill Philips.

Mr. Bell - Thank you.

Mr. Blankinship - A motion would be in order.

Mr. Baka - At this time, I'd make a motion that we defer case

CUP2015-00030, for one month to allow the applicant time to modify plans.

Mr. Bell - Do | hear a second?

Ms. Harris - Second the motion. That would be October the 22nd.
Mr. Blankinship - Yes ma'am.

Mr. Bell - Any discussion? All those in favor of the motion say

aye. All those opposed? Hearing none, the ayes have it.

After an advertised public hearing and on a motion by Mr. Baka seconded by
Ms. Harris, the Board deferred application CUP2015-00030, BILL PHILLIPS, to
the October 22, 2015 meeting.

Affirmative: Baka, Bell, Berman, Harris, Romers 5
Negative: 0
Absent: 0
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Mr. Blankinship - The other request is CUP2015-00033, Cooke
Properties, LLC. Is there anybody here with respect to that case?

CUP2015-00033 COOKE PROPERTIES LLC requests a conditional
use permit pursuant to Sections 24-12(c) and 24-66(a) of the County Code to
allow a renewable energy facility at 2701 Meadow Road (Parcel 842-716-0583)
zoned Light Industrial District (M-1C) (Varina).

Mr. Blankinship - All right. Mr. Chairman, we do have a written request
for deferral on that case.

Mr. Bell - Yes, | saw the letter in there.

Ms. Harris - | move that we defer the case until December 17th as
requested.

Mr. Romers - | second.

Mr. Bell - Any discussion? Hearing none, all in favor say aye.

All those opposed? Hearing none, motion carries.

Affirmative: Baka, Bell, Berman, Harris, Romers 5
Negative: 0
Absent: 0

Mr. Bell - New applications.

CUP2015-00027 ROBERT AND JEANMARIE MILES request a

conditional use permit pursuant to Section 24-95(i)(4) of the County Code to
allow a pool in the side yard at 11540 Sadler Grove Road (SADLER PLACE)
(Parcel 745-766-1252) zoned One-Family Residence District (R-3C) (Three
Chopt).

Mr. Blankinship - Would everyone who intends to speak to this case
please stand and be sworn in. Do you swear the testimony you're about to give is
the truth, the whole truth, and nothing but the truth so help you God? Thank you.
You can be seated. Mr. Madrigal, if you would begin.

Mr. Madrigal - Mr. Chair, members of the Board. The request before
you is to allow an in-ground swimming pool in the side yard of a single-family
dwelling. The subject property is located in the Sadler Place subdivision, which
was established in 2005. The lot is approximately 16,500 square feet in area and
is located at the end of a cul-de-sac. It is improved with a 3,700-square-foot
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dwelling constructed in 2006, and the rear yard is fenced in by a six-foot-tall solid
wood privacy fence.

Although the lot has a large rear yard, there is a thirty-foot-wide utility easement
that bisects it from side to side. Due to the size and location of the easement, the
applicants are proposing to place an eighteen-foot-diameter swimming pool in
the northern side yard in between their home and the side property line. It's
visible right here.

In order to maximize the use of their available yard space and maintain privacy,
they will be moving a portion of their fence from its current location forward so
that it will sit at the end of their driveway. The fence is visible here, and they're
going to be relocating that to about right there.

The property is zoned R-3C, and is designated as SR-2 on the 2026 Land Use
Plan. Both the principal and proposed accessory use of the property is consistent
with the zoning and Comprehensive Plan designations.

Staff does not anticipate any substantial or detrimental impacts from the
proposed location of the pool since ampie screening from the street and
neighbors is provided by way of landscaping and a tall privacy fence. The pool
will be adjacent to the side elevation of the neighbor's home at 11536 Sadler
Grove Road, located to the right of the subject lot. This side of the neighbor’s
house is void of windows facing the pool with the exception of a small transom
window on the second floor and an added window, which appears to be a bonus
room on the third floor of the home. You can view the transom window there on
the photo.

In conclusion, the proposed pool appears to be consistent with the
Comprehensive Plan, the Zoning Ordinance, and the surrounding residential
development pattern. The privacy fence and the existing landscaping should
provide adequate screening of a pool. Staff recommends approval of the request
subject to the recommended conditions.

This concludes my staff presentation. | stand ready to answer any questions.

Mr. Bell - Any questions?

Ms. Harris - Mr. Madrigal, | didn't know if | should ask this question
of you or the applicants. | think in the report it says there are two houses with
swimming pools, but | wanted to know are they also located in a cui-de-sac.

Mr. Madrigal - There’s one here, and there’s one on the adjacent lot.
Here’s the one that's adjacent, and there’s one that's one house removed.

Ms. Harris - Thank you.
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Mr. Bell - Any other questions? Anybody else who wishes to
speak to this matter?

Mr. Blankinship - Please come on up so the Board has an opportunity
to address you.

Mr. Miles - My name is Robert Miles—M-i-l-e-s. One of the
reasons we’re petitioning for the side yard, of course, is the large easement with
the sewer. We've looked at putting it on the other side, but we would have to
remove five fifty-foot trees that the contractor left. And there are spots of these
trees throughout the subdivision. It would cost us a lot of money to remove those
trees to fit this pool in on the other side of the yard. Everything that we have,
including the exit off the deck, is justified to that side of the yard, so it would be
convenient. In addition, | would like to add that my wife suffered a small stroke
about two months ago. And the reason we're putting this pool in—and I'm not a
big pool fan—is that so she can get aquatic exercise and rehabilitate.

Mr. Bell - Any questions?

Ms. Harris - Have you had any complaints or concerns from your
neighbors in reference to this swimming pool?

Mr. Miles - Not at all. As a matter of fact, our neighbor has a pool
next to us, and we don’t even know it's there.

Ms. Harris - And it is impossible for you to put the pool on the
other side? | know the trees are there, but you don’t have enough room outside
of the trees.

Mr. Miles - The trees and the easement create a problem. On top
of that, the exiting sewer pipe from our house goes right from the middle of the
house out to the back. So we’'d have to have that relocated too. It would be a
large expense.

Ms. Miles - I'm Jeanmarie Miles. To answer your question, the
way our yard is situated, it's not going to impede any of our neighbors in that we
back up to the expressway. The way the yard is, the only neighbor—you saw the
house with the window. We don’t see each other. Our yards are very private, and
we’re not loud people.

Mr. Miles - The back of the yard is a green space backed up
against 295. The way the yard is situated, we can sit on our deck and we don't
see either neighbor's deck.

Ms. Miles - That's my father in the pictures.

September 24, 2015 3 Board of Zoning Appeals
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Mr. Bell - Any other questions?

Mr. Baka - When we drove by the house, it was difficult to see
the area where the pool would be because it is really screened. There are some
trees on the side and the fence that Miguel said would be forward. That would
also provide screening. It appeared to be low impact and very compatible.

Mr. Bell - Thank you. Thank you, Mr. and Mrs. Miles.
Mr. Biankinship - Would anyone else like to speak to this case? All
right.

[After the conclusion of the public hearings, the Board discussed the case
and made its decision. This portion of the transcript is included here for
convenience of reference.]

Mr. Beli - Do | hear a motion on this case?

Mr. Baka - | move we recommend approval of CUP2015-00027,
the Miles family for the pool in the side yard. This pool will not unreasonably or
adversely impact the surrounding neighbors or property owners and it has
screening provided.

Mr. Bell - Do | hear a second on this motion?

Mr. Berman - | second.

Mr. Bell - Any discussion?

Mr. Baka - With the conditions as presented in the staff report
unchanged.

Mr. Bell - All those in favor of this motion, say aye. All those

opposed say nay. The ayes have it; the motion is passed.

After an advertised public hearing and on a motion by Mr. Baka, seconded by Mr.
Berman, the Board approved application CUP2015-00027, ROBERT AND
JEANMARIE MILES’ request for a conditional use permit pursuant to Section 24-
85(i)(4) of the County Code to allow a pool in the side yard at 11540 Sadler
Grove Road (SADLER PLACE) (Parcel 745-766-1252) zoned One-Family
Residence District (R-3C) (Three Chopt). The Board approved the conditional
use permit subject to the following conditions:
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1. This conditiona! use permit applies only to the accessory structure location
requirement. All other applicable regulations of the County Code shall remain in
force.

2. Only the improvements shown on the plot plan filed with the application may
be constructed pursuant to this approval. Any additional improvements shall
comply with the applicable regulations of the County Code. Any substantial
changes or additions to the design or location of the improvements shall require
a new conditional use permit.

3. Before beginning any clearing, grading, or other land disturbing activity, the
applicant shall submit an environmental compliance plan to the Department of
Public Works.

Affirmative: Baka, Bell, Berman, Harris, Romers
Negative:
Absent:

OO Wm

[At this point, the transcript continues with the public hearing on the next
case.]

CUP2015-00028 SM SAUNDERS STATION, LLC requests a
conditional use permit pursuant to Section 24-116(d)(1) of the County Code to
allow a temporary sales trailer at 4350 Bon Secours Parkway (Saunders Station
at Broad Hill Centre) (Parcel 730-766-6366) zoned Conservation District (C-1C),
General Residence District (R-6C) and West Broad Street Overlay (WBSO)
(Three Chopt).

Mr. Blankinship - Would anyone who intends to speak to this case
please stand and raise your right hand. Do you swear the testimony you're about
to give is the truth, the whole truth, and nothing but the truth so help you God?
Thank you. You can be seated. Mr. Gidley, if you would begin.

Mr. Gidley - Thank you, Mr. Secretary. Good morning,
Mr. Chairman, members of the Board of Zoning Appeals.

This is a request for a temporary sales trailer at the Broadhill Centre
development, which is located at the northwest corner of Broad Street and the
Goochland County border. Pictured here is the overall Broadhill Centre
development. And as you can see, part of it is known as Saunders Station, which
is a proposed 166-unit residential condominium complex. The applicant is
requesting approva! of a temporary sales trailer for a period of one year, at which
time a permanent sales office is expected to be completed.

September 24, 2015 7 Board of Zoning Appeals
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Access to the site is off of West Broad Street. This is the Bon Secours Parkway.
As you can see, it is paved, so access for prospective homeowners should not
be a problem.

This is the proposed site plan. It calls for seven gravel parking spaces; however,
if the applicant has six or more parking spaces, they are required to be paved,
which is noted in condition #5 of the staff report. I'll also point out the plans call
for a twenty-foot ADA ramp to provide access to the trailer for those who need it.

This is a photo of the trailer here. As you can see, it's slated to be 24 feet by 44
feet. The proposed condominium development is consistent with the site’s R-6C
zoning. It is also consistent with the Comprehensive Plan designation of an
Urban Mixed Use district. The temporary sales trailer would also be consistent
with the property’s zoning. As a result, staff is able to recommend approve of this
request, subject to the conditions in your staff report.

That concludes my presentation, and Fll be happy to answer any questions you
may have.

Mr. Bell - Any questions? Hearing none, thank you.
Mr. Gidley - Yes sir.
Mr. Bjelstrand - Good morning, Mr. Chairman, members of the Board,

Mr. Blankinship. My name is Kenneth Bjelstrand, and | will spell that for you. It's
B-j-e-lI-s-t-r-a-n-d.

I'm here on behalf of SM Saunders Station LLC. They're requesting a temporary
sales trailer to be used during the process of construction of a model home. We
don’t anticipate it to take a year, but that’s just sort of an outside worst-case
scenario. And it is truly temporary. it will be removed as soon as the model is
complete and has a certificate of occupancy. It is landscaped and pretty nicely
done. It's a new unit.

One of the conditions that we saw is really a miscommunication with our
engineer. The parking area was intended to be paved all along. | do have a sheet
showing that we have corrected that already. We do want to keep the seven
spaces. We were going to do it anyway; it just kind of fell through the cracks in
the drawing.

if there’s anything | can answer for you, I'd be happy to try.

Mr. Bell - Any questions?

Ms. Harris - You have reviewed the conditions?

September 24, 2015 8 Beard of Zoning Appeais
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Mr. Bjelstrand - Yes ma'am. We've actually already altered the
building location as well to just incorporate that setback requirement. And | have
drawings if anybody wants to see them.

Ms. Harris - One of those parking spaces is for the handicap?

Mr. Bjelstrand - Yes ma'am.

Ms. Harris - Okay. Thank you.

Mr. Bjelstrand - And there is also a handicap-accessibie ramp going
right to the front door.

Mr. Bell - Any other questions?

Mr. Baka - Does the asphalt need to be in a separate condition

since the applicant is willing to do that to provide better access for the handicap
parking space?

Mr. Blankinship - The way we worded condition #5 in the draft was that
any parking lot for six or more vehicles shall be paved, which are the words in the
code. So they can either go with five gravel or seven paved. Either one wouid be
consistent.

Mr. Baka - All right. Thank you.

Ms. Harris - | had wondered why you need a port-a-john for an
office trailer. But then in reading this, | see that this is a construction site, so
that's why.

Mr. Bjelstrand - Yes ma'am. The water and sewer have not been
hooked up yet. Otherwise, we would have gladly used that. It's a small
inconvenience. We'll make it look nice. So there will be water available inside the
trailer as well as the port-a-john outside.

Mr. Bell - Any more questions? Thank you, sir.,

Mr. Bjelstrand - Thank you. Appreciate your time.

Mr. Blankinship - Would anyone else like to speak to this application?
Mr. Bell - Then we'll go ahead and call the next conditional use
permit.

Septernber 24, 2015 9 Board of Zoning Appeals
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[After the conclusion of the public hearings, the Board discussed the case
and made its decision. This portion of the transcript is included here for
convenience of reference.]

Mr. Bell - Do | hear a motion on this case?

Mr. Berman - | move that we approve this case under the conditions
stated, that it meets all the conditional use permit guidelines.

Mr. Bell - Do | hear a second on this motion.

Ms. Harris - Second. This is temporary. | think the request is for
one year until the construction is completed of this subdivision.

Mr. Bell - Is there any discussion?

Mr. Romers - | think the trailer use was, as | understood it, only for
the period of time necessary to have the sales home or the model home, not the
neighborhood itself, which is expected to be less than one year.

Mr. Blankinship - Yes sir.

Mr. Berman - The final condition stipulates the end date, as Ms.
Harris stated, of one year.

Mr. Bell - Any other discussion? Hearing none, all those in favor
of this motion say aye. All those opposed say nay. The ayes have it; the motion
passes.

After an advertised public hearing and on a motion by Mr. Berman, seconded by
Ms. Harris, the Board approved application CUP2015-00028, SM SAUNDERS
STATION, LLC request for a conditional use permit pursuant to Section 24-
116(d)(1) of the County Code to allow a temporary sales trailer at 4350 Bon
Secours Parkway (Saunders Station at Broad Hill Centre) (Parcel 730-766-6366)
zoned Conservation District (C-1C), General Residence District (R-6C) and West
Broad Street Overlay (WBSQ) (Three Chopt). The Board approved the
conditional use permit subject to the following conditions:

1. This conditional use permit only allows one temporary sales trailer. All other
applicable regulations of the County Code shall remain in force.

2. Only the improvements shown on the plot plan and building design filed with
the application, as amended by these conditions, may be constructed pursuant to
this approval. Any additional improvements shall comply with the applicable
reguiations of the County Code. Any substantial changes or additions to the
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design or location of the improvements shall require a new conditional use
permit.

3. Before beginning any clearing, grading, or other land disturbing activity, the
applicant shall submit an environmental compliance plan to the Department of
Public Works.

4. The trailer shall be set back at least 35 feet from the right-of-way of Bon
Secours Boulevard.

5. A certificate of occupancy wili not be approved until the entrance driveway
and parking lot have been constructed. The entrance and parking shall be
constructed as shown on the plan filed with the application except that any
parking lot for six or more vehicles shall be paved. The accessible parking space
shall be designed, constructed, and indicated by pavement markings and signs
as required by the Americans with Disabilities Act.

6. A permanent certificate of occupancy will not be approved until all
landscaping has been installed as shown on the plan filed with the application.
Landscaping shall be maintained in a healthy condition. Dead plant materials
shall be removed within a reasonable time and replaced during the normal
planting season. All exterior lighting shall be shielded to direct light away from
adjacent property and streets. The portable toilet shall be located behind the
building and screened from view as shown on the plan filed with the application.

7. Hours of operation shall be limited to 9:00 am to 3:00 pm.
8. The trailer shall be removed from the property on or before October 1, 20186,

at which time this permit shail expire.

Affirmative: Baka, Bell, Berman, Harris, Romers
Negative:
Absent:

OO Om

[At this point, the transcript continues with the public hearing on the next
case.]

CUP2015-00029 DUANE AND LESLIE GALLIMORE request a
conditional use permit pursuant to Sections 24-12(e) and 24-52(a) of the County
Code to allow a noncommercial kennel at 7824 Curtisdale Road (OLD MILL
ESTATES) (Parcel 818-689-7438) zoned Agricultural District (A-1) (Varina).

Mr. Blankinship - Would anyone who intends to speak to this
application, please stand and be sworn in. Would you raise your right hands,
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please? Do you swear the testimony you're about to give is the truth, the whole
truth, and nothing but the truth so help you God? Mr. Madrigal?

Mr. Madrigal - Thank you, Mr. Secretary. Mr. Chair, members of the
Board. This is a request to allow a private non-commercial kennel at a one-family
residence. The propenrty is located in the eastern end of the County in the Old Mill
Estates subdivision, which was established in 1985.

The property is approximately one acre in size and is improved with a two-story,
2,340-square-foot residence built in 1986. The propenrty is served by an attached
two-car garage and a small shed located in the rear yard. The rear yard is
approximately one-third of an acre in size and is fenced in. In addition to the
fencing, the applicant has installed a 128-square-foot dog pen adjacent to the
garage and behind the existing home. The applicants purchased the home in
August of this year and relocated from Charlotte, North Carolina. They own a
total of six dogs and two cats, exceeding the County’s limit of not more than three
pets per household.

Here's a few of the dogs. All the dogs are poodles and range in age between 8
and 15 years old and are kept primarily in the residence. The two cats are kept
exclusively in the home, as per the applicant. The dogs are let out daily into the
dog pen for exercise and to relieve themselves. All of the animals are pets and
are not used for breeding or for show.

Mrs. Gallimore became aware of the need for a conditional use permit when she
tried to license her animals. Staff is not aware of any formal complaints against
the property for excessive barking or the keeping of animals.

The property is zoned A-1 and is designated SR-2 on the Comprehensive Plan.
The keeping of pets is a customary and accessory use to a single-family
dwelling. Aithough the applicant exceeds the maximum number of pets allowed,
the use is consistent with both the zoning and the Comprehensive Plan
designations.

While it is customary to keep animals more so in an agricultural district, six small
dogs is not an insignificant number. It is difficult for staff to quantify the amount of
barking that occurs when the dogs are let out and how much of an impact this
situation has on neighboring property owners. However, the applicants voluntarily
requested the conditional use permit upon learning that they exceeded the
County standard, and the request is not the result of a complaint-based code
enforcement action. The property is quite large, it is moderately wooded, and it
appears to be well cared for. It is located in an established targe-lot residential
subdivision. The dogs are limited to the rear yard and are contained in a dog pen
when let out. The applicant does not intend to add any more pets, and the
number of animals will be reduced by natural attrition over time. No significant or
lasting detrimental impacts are anticipated by staff.

September 24, 2015 12 Board of Zoning Appeals
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in conclusion, the applicant’s request is consistent with the zoning designation
and the Comprehensive Plan. There appear to be no lasting or substantial
detrimental impacts associated with the request; specific conditions of approval
have been prepared to mitigate any adverse impacts on the adjacent property
owners.

Just for the record, we did get one e-mail with respect to the request, and it was
from an adjacent property owner. They're essentially protesting the number of
dogs. The e-mail didn't say anything about barking or excessive noise or odors or
anything to that effect. You have a copy of the e-mail.

For the above-mentioned reasons, staff recommends approval of the request
subject to the recommended conditions. This concludes my presentation. | stand
ready to answer any questions.

Mr. Berman - You said it was an adjacent. By this map up here,
7810 is actually two doors down.

Mr. Madrigal - I'm sorry. Close proximity, | guess.

Mr. Bell - Any other questions?

Ms. Gallimore - Leslie Gallimore—G-a-I-l-i-m-o-r-e. Thank you for
hearing this.

As Mr. Madrigal said, when we moved here, unfortunately | did not check it
before we moved here because Charlotte didn't have any of the zoning. We
always licensed our dogs. They were always vet checked and everything was
kept up to date. So | didn’t think anything of it. | actually checked into licensing
my dogs before | checked into licensing myself because | wanted to comply.
When | found out that there was a problem with the number, | immediately began
action to try to rectify that situation. Questions?

Mr. Beli - Any questions?

Mr. Berman - Yes ma'am. Are the dogs all spayed and neutered?
Ms. Gallimore - Yes.

Mr. Bell - How long have you lived in this house?

Ms. Gallimore - Since August.

Mr. Bell - August?
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Ms. Gallimore - We settled on the house August 11th.
Mr. Bell - How often do you let your dogs out?

Ms. Gallimore - They go out every few hours during the day. And if I'm
out there, they may be in the yard. If we're not out there, there are two that will
roam in the yard. The rest of them go in the pen. We do not leave them out very
long because they don't like to be out very long. They really protest that. So 1 try
very hard to keep them from barking. | have a couple of them that bark a lot. | try
to keep that inside the house as much as possible.

Mr. Bell - Have you had any complaints?

Ms. Gallimore - Not that | know of.

Mr. Beli - Yes, Mark.

Mr. Romers - When you take them out, do you do that very early in

the morning or after dark late at night or is it during normal hours?

Ms. Gallimore - The earliest they're out is 7:00 a.m.; usually it's 7:30
a.m. or 8:00 a.m. And the last time we take them out we're always with them and
that is between 10:00 p.m. and 10:30 p.m.

Mr. Romers - Thank you.

Mr. Bell - Any other questions?

Ms. Harris - How old are your cats?

Ms. Gallimore - One of them is ten and the other one is five.

Ms. Harris - And should we decide that you must comply with the

County ordinance, do you have an alternate plan for taking care of the dogs or
the cats?

Ms. Gallimore - Not at this point.

Ms. Harris - You don't have an alternate location.

Ms. Gallimore - No.

Mr. Berman - Have you considered any of the barking cessation

collars that are available?
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Ms. Gallimore - They're little dogs. The largest dog is ten pounds, but
the rest of them are seven pounds are less. So the barking collars are really too
big and have too much of an impact on them. Yes, | have some different things
with them. Some successful, some not so.

Ms. Harris - One more questions, Ms. Gallimore. Do you have
problems with wild animals? | know the dogs are very tiny. But you do live in
Henrico County where we’ve been known to have raccoons.

Ms. Gallimore - Which is why we stay outside with them. Truly, when
my dogs are outside, | am either right outside with them or right in the kitchen
where | can see them. So yes, I'm aware of that. We had some of that trouble in
Charlotte as well.

Mr. Berman - When we drove by and inspected the property, we
didn’'t hear anything. Of course I'm not sure if the dogs were out or not; it's hard
to tell. But | did notice that the breezeway, which is in this picture just to the right
of the screened-in porch, will allow the noise from the pen to travel forward of the
house. Is that a concern? You said there were no complaints of barking noise?

Ms. Gallimore - Again, | try to be considerate of that both early
morning and late in the evening. | don’t know any other way to take care of that
except | try to be considerate.

Mr. Berman - Thank you.
Mr. Bell - Any other questions?
Ms. Harris - Have you read the conditions knowing that if we

approve this you cannot replace the dogs, you have to allow the numbers to
decrease until you're in compliance?

Ms. Gallimore - Honestly, the reason | have all of these dogs comes
from thirteen years ago when my son died. And | breed once a year for a short
period of time. A couple of the dogs are mine that had health problems because |
would not sell them if they had health problems. So | have all of these dogs. It's
more than | want now, but | have them, and I'm responsible for them. So that's
the reason that | have them all. Honestly, they served a nurturing need for me.

Mr. Blankinship - So that condition does not bother you then.
Ms. Gallimore - it does not.
Mr. Bell - Any other questions? Thank you, Ms. Gallimore.

Anybody else wish to speak to this? Please come forward.
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Mr. Blackburn - Hello. My name is Greg Blackburn. That's B-l-a-c-k-b-
u-r-n. | live at 7809 Woodmill Drive, which is fifty feet from this location.

My main concern—I've just paid off my house. | hope to work maybe five more
years and retire at this location. The noise concerns me. The previous owner of
the house had one dog. He was a good friend of mine. We have an adjoining
fence that | actually put up, a six-foot stockade fence, because every time | came
out onto my deck, the dog would come running up and you know how they run
back and forth along the fence and bark at you. Well, the fence helped some, but
it still didn't stop the barking. And that was just one dog. | feel six dogs is
excessive.

Fve gotten two or three other neighbors putting—! don’t know how many of these
notices you send when this type of request is asked. But they had copied the
article in the newspaper. They wouldn't sign it, but they just put “We’re appalled
somebody would move in without reading the ordinances.” They were certainly
there when | moved in.

| don’t want to be a bad neighbor, but | don’t want to have to sit on my deck and
listen to dogs barking, and | have heard them.

I'll be glad to answer any questions.

Mr. Berman - Mr. Blackburn, your home is across the street and two
doors down?

Mr. Blackburn - No sir. My home is right next door.

Mr. Berman - | apologize. Can you please put the map up?

Mr. Blackburn - 'm on the corner of Curtisdale and Woodmill.

Mr. Berman - Okay, | apologize. | was looking at Old Mill Estates.
Mr. Blackburn - The one right to the left of your—yes sir, there.

Mr. Berman - Okay. Thank you for clearing that up.

Mr. Romers - This notice that you're referring to, what is that

notice? | think you pulled it out of your—

Mr. Blackburn - This is what the County sent me when they went, |
guess, for a special use permit. | don’'t know if you just send those to the
immediate neighbors. Evidently, the people that put the newspaper in my mailbox
and said, “Have you heard of this. We are appalled,” | don’t really know why they
wouldn’t have signed that and come here themselves.
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Mr. Romers - This article that was placed in your mailbox was since
August?
Mr. Blackburn - It was just in the recent newspaper. | believe you all

also have to list that—

Mr. Blankinship - The advertisement of the cases.
Mr. Blackburn - Yes sir.
Mr. Romers - Okay. | guess | have one more question. Your

previous neighbor with the dog, was that a large dog?
Mr. Blackburn - Medium sized.
Mr. Romers - And a large bark when he was talking to you from his

yard when you were on your deck. That's what was going on, why you put the
fence up?

Mr. Blackburn - Yes sir.

Mr. Romers - At that point in time?

Mr. Blackburn - Yes sir.

Mr. Romers - And how would you compare the barking or level of

noise from these six dogs—compared to that?

Mr. Blackburn - Much smaller yipping noise, but very prevalent.

Mr. Romers - Okay. Constant while they're out? Or occasional.

Mr. Blackburn - It's been occasional.

Mr. Romers - Okay. Fair enough.

Mr. Blackburn - And | also wondered if they've been kept inside—and

again, I'm not trying to be a bad neighbor—but have they been kept inside to
prevent any complaints before? Let's say she gets what she wants. And | think
the lady down here answered one of my questions—how long would this permit
be allowed. Again, | just think six dogs is excessive, and | don’'t want to hear the
noise for the rest of my life or the rest of the dogs’ lives.

Ms. Harris - You said you put up a fence when the other neighbor
had the |larger dog.
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Mr. Blackburn - Yes ma'am.

Ms. Harris - How tall is that fence and what type of fence?

Mr. Blackburn - Six feet tall.

Ms. Harris - Okay. It's a wooden fence?

Mr. Blackburn - Yes ma'am.

Ms. Harris - Thank you.

Mr. Bell - Any other questions?

Mr. Baka - | just have a comment. I'm sensitive to the concern of

Mr. Blackburn, the next door neighbor. | notice in the staff report there are six
dogs, ages approximately age 8 through age 15-1/2. So at least one is middle
aged and at least one is older. My first thought is three dogs of any size would be
noisy. And I'm sensitive to your concerns, especially your property and the shape
of the actual parcel is close. A mitigating factor for the Board to consider here
today is that it is a fairly large lot, a one-acre lot. | think it's a beautiful
neighborhood. | was telling the other gentleman when | drove through.

Mr. Blackburn - It is a very nice neighborhood.

Mr. Baka - It has moderate woods, which probably do not
mitigate the sound entirely, but at least gives some visual separation. The way
the conditions are written in the staff report, if the Board were to approve this
case the applicant would no longer be able to have six dogs if the older dogs
were to perish one day. | realize she has put a small pen in the backyard.

Mr. Blackburn - That's very close to my property line.

Mr. Baka - Yes sir. You're adjacent. From what | heard the owner
say, this type of dog, also smalier dogs, prefer to be indoor dogs as opposed to
being outdoors. But they need to be out from time to time. | just wanted to take a
minute and kind of clarify the condition that this is for only the life span of these
six dogs. Correct?

Mr. Blankinship - Yes sir, that's correct. And the two cats, of course.
Mr. Baka - And the two cats. Okay.
Mr. Blankinship - | would also add, Mr. Baka, that condition #3 requires

that the applicant maintain the property so that noise and odors are controlled.
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So if we started to get complaints about the dogs not being kept in an orderly
way—of course we don't expect them to be silent. But if there was something
that generated complaints, we could have an additional hearing before this Board
and this permit could be revoked.

Mr. Baka - Okay.

Mr. Romers - Is it possible to zoom up on these two properties to
maybe fill the screen and see them a little more carefully? | guess what I'm
looking for at the moment is where the pen is located currently.

Mr. Blackburn - | can show it to you.

Mr. Romers - if we could hover the mouse over that location.

Mr. Blankinship - That shows you where it is relative to the buildings.
Mr. Romers - Right there. The garage is somewhat in the way as a

barrier, as I'm seeing it here. Okay. So it's somewhat surrounded by the house
itself. And | guess that's a garage on the left side

Mr. Baka - It's fair to say the garage provides some visual
barrier.
Mr. Romers - Visual and sound as well, | would think. To the

property to the left of that, | would think,

Mr. Blackburn - That's the opposite side.

Mr. Baka - Right there.

Mr. Blackburn - That's my side.

Mr. Romers - Yes. We're looking towards your home at the

moment. Past that garage, | guess?

Mr. Blackburn - Yes.
Mr. Romers - Okay.
Ms. Harris - Mr. Bell, | wondered if Ms. Gallimore would relocate

the pen if that would alleviate some of the barking noise. Mr. Blackburn, do you
think that might help your complaint?
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Mr. Blackburn - If | heard right, there are only a few of them in the
pen, and the others roam the backyard. So | don't think making them go to the
expense would make any difference.

Mr. Romers - Could we go back to the picture that shows the pen
that we were looking at in the direction of this gentleman’s home? Right there.
Okay.

Mr. Blackburn - If you see the air conditioner and that garage, to the
right, to the corner of the garage, that is probably twenty-five feet to my property
line where | put my fence up. It is true, in that neighborhood everybody—when it
was built, Kenny Wilburn built the first twenty houses in there. And everyone had
to have an acre or larger to build a house. While that does sound like a lot, you
only have fifteen pine trees between us which, as most people know, all the
brush on the pine tree is at the top, and all you have at the bottom is the trunk.
So it's not a lot of blockage for sound.

Mr. Bell - Any other questions?

Ms. Harris - Yes. I'm debating whether to ask this. Are you aware
there is a group home in the neighborhood?

Mr. Blackburn - Yes ma'am.

Ms. Harris - Is that near your property?

Mr. Blackburn - That'’s five or six homes up.

Ms. Harris - Okay. Does that disturb your entitlement to—

Mr. Blackburn - It scared me when | didn't know it when | moved

there. | don’t even remember how | found out. But | see the kids up and down the
street, and that hasn’'t been a problem at all.

Ms. Harris - Okay.

Mr. Bell - No more questions? Is there anyone else who would
like to speak to this issue? Thank you, sir.

Mr. Blankinship - Ms. Gallimore, you have time for rebuttal, if you feel
the need.

Mr. Blackburn - Thank you for your time.

Mr. Bell - Thank you, sir.
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Ms. Gallimore - Greg, | just want to say—
Mr. Blackburn - | met your husband.

Ms. Gallimore - Right, you did. And it was my understanding that he
talked to you about it, and that you were understanding about that. So I'm a little
confused here.

Mr. Blankinship - Ma’am? Maybe you all can do that at another time.

Ms. Gallimore - I'm sorry. All | can say is | did try to be considerate.
They do bark because they are dogs. If | take barkers out, there have been times
that | would do that. You can’t do that. | have one dog that barks when | come to
get her, so it's not that she’s outside barking. It's because I'm coming to her, and
that's her response. Again, there will not be more. | have a 15-1/2-year old. |
have two 13-year-olds, one 10-year-old, one 9-year-old, and one 8-year-oild. So
they're not young dogs anymore. Thank you.

Mr. Baka - One quick question, if | may. We usually don't get in
this type of detail, | suppose. Do you typically take all six dogs out at one time or
do you take two or three out at once?

Ms. Gallimore - Generally, | take them all out at one time, then all
back in at the same time.

Mr. Baka - Okay. Thanks.

Mr. Bell - Thank you.

Ms. Harris - What's the life expectancy of these toy poodles?

Ms. Gallimore - it can be ten to eighteen years. Two of them had

health problems at birth, so | don’t know. Anything eise?

Mr. Berman - Is there any reaction from the neighbor next doar,
78167
Ms. Gallimore - Not that I've heard. | went over there a couple of

times to try to talk to them and just let them know what was going on, but there
was nobody home. | don't know of any.

Mr. Berman - Okay. Thank you.

Mr. Bell - Any other questions? Thank you, Ms. Gailimore.
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[After the conclusion of the public hearings, the Board discussed the case
and made its decision. This portion of the transcript is included here for
convenience of reference.]

Mr. Bell - Mr. Blankinship just told me that Mr. Blackburn on the
kennel case, number 29, withdrew his complaint.

Mr. Madrigal - Yes sir, Mr. Chair. | spoke to Mr. Blackburn with
respect to the question that he raised at the end. He basically wanted to know
what his rights were with respect to the case if it gets approved. | basically
explained he has a right to appeal. And if he doesn’t exercise that right, then he
could complain and eventually that case could come back to the Board if it arose
to that issue. So once | explained that, he basically said, “Well then | withdraw
my complaint.”

Mr. Bell - Thank you. We'll go ahead and continue with the vote
of the Board of Zoning Appeal agenda.

Mr. Bell - Do | hear a motion on this case?

Mr. Romers - | make a motion to approve it as per the County’s
recommendations.

Mr. Bell - Do | hear a second on this motion?

Mr. Baka - Second. Is there any discussion?

Ms. Harris - Yes. Realizing the ages of the toy poodles, we may

not have to deal with this violation for too long. In view of the fact that the
neighbor who did appear, the adjacent neighbor who did appear and complain,
he withdrew his complaint. So | see we have not much opposition to this case.

Mr. Bell - All those in favor of this motion say aye. All those
opposed say nay. The ayes have it; the motion passes.

After an advertised public hearing and on a motion by Mr. Romers, seconded by
Mr. Baka, the Board approved application CUP2015-00029, DUANE AND
LESLIE GALLIMORE'’s request for a conditional use permit pursuant to Sections
24-12(e) and 24-52(a) of the County Code to allow a noncommercial kennel at
7824 Curtisdale Road (OLD MILL ESTATES) (Parcel 818-689-7438) zoned
Agricultural District (A-1) (Varina). The Board approved the conditional use
permit subject to the foliowing conditions:

1. This approval is only for the keeping of six toy poodles and two cats owned by

the property owners. The approval is not for the boarding or breeding of dogs or
cats at any time.
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2. No new or replacement animals may be added, so that the number of animals
will be reduced by natural means to three, as allowed by code, at which time this
permit shall expire.

3. The applicant shall maintain the property so that noise and odors are
controlled.

Affirmative: Baka, Bell, Berman, Harris, Romers
Negative:
Absent:

oo

[At this point, the transcript continues with the public hearing on the next
case.]

Mr. Blankinship - Mr. Chairman, the next two cases are companions.
With your permission, I'll call them both together. When it comes time to vote, of
course we'll need separate motions and separate actions. But for the public
hearing purpose, | think it's more convenient to combine them.

CUP2015-00031 HOME DEPOT requests a conditional use permit
pursuant to Section 24-116(d){(1) of the County Code to allow a temporary sales
stand at 11260 West Broad Street (Parcel 742-762-4307) zoned Light industrial
District (M-1C) and West Broad Street Overlay (WBSQ) (Three Chopt).

CUP2015-00032 HOME DEPOT requests a conditional use permit
pursuant to Section 24-116(d)(1) of the County Code to allow a temporary sales
stand at 6501 West Broad Street (Parcel 768-742-3277) zoned Business District
(B-3) (Tuckahoe).

Mr. Blankinship - Would the applicant stand? Does anyone else intend
to speak to this case? All right. Do you swear the testimony you're about to give
is the truth, the whole truth, and nothing but the truth so help you God? Thank
you. Mr. Madrigail?

Mr. Madrigal - Mr. Chair, members of the Board, before you are two
identical requests to allow temporary tents and sales stands at two Home Depot
locations. The first is at the Brookhollow Shopping Center, located at 11260 West
Broad Street. The second site is located at 6501 West Broad Street where the
Burlington Coat Factory store is located.

The Brookhollow Shopping Center was established in 1997. The center includes
Target, Hobby Lobby, and Kohl's department store. The Home Depot store
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contains 106,800 square feet of floor area, and the garden center adds another
25,500 square feet.

The second location was redeveloped by Home Depot in 1999 and includes
Burlington Coat Factory and Office Max. The Home Depot store at this site
contains 109,000 square feet of floor area, and the garden center adds another
22,500 square feet.

Consistent with the last three years at both locations, the store management
intends to erect a 40-by-60-foot tent in each parking lot to accommodate
Christmas tree sales between the first of November and December 31st.
although Christmas tree sales would be allowed by right in garden centers, the
applicants have elected to have this activity in the parking lots. Because a
specific condition in each of the respective plans of development governing the
centers prohibits outdoor storage, this activity requires a conditional use permit.

The Brookhollow site is zoned is zoned M-1C, is located in the West Broad Street
Overlay District and is designated as Commercial Arterial in the Comprehensive
Plan. The second site is primarily zoned B-3 and is also designated as
Commercial Arterial.

Since selling Christmas trees is a customary use accessory to a home
improvement store and a seasonal outdoor sales stand is not out of character
with each of the existing uses, staff found the request consistent with both the
zoning and the Comprehensive Plan designations for each location. With respect
to detrimental impacts on nearby properties, the only detrimental impact
identified by staff was that of potential congestion in the parking lots. The tents
will displace approximately fourteen stalls at each location. And in both
instances, the tents will be placed in front of the garden centers adjacent to the
main drive aisles in front of the stores.

The Brookhollow location has approximately 300 excess parking stalls for the
shopping center. And the second location complies with the required parking for
a shopping center. Although parking congestion is a factor, especially during the
holidays, similar requests have been approved over the last three years, and the
Planning Department has not received any complaints about parking from either
location during that time.

In conclusion, the requests are consistent with the surrounding land uses, the
intent of the Zoning Ordinance, and the Comprehensive Plan. There appears to
be no lasting or substantial detrimental impacts associated with the requests. In
both cases, staff has prepared specific conditions of approval to mitigate any
adverse impacts on adjacent uses during the temporary period that the tents will
be on site. For these reasons, staff recommends approval of the request subject
to the recommended conditions for each case. This ends my presentation.
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Mr. Bell - Any questions?

Ms. Harris - Yes. Mr. Madrigal, you said there are over 300 excess
parking spaces for the upper Broad Street location.

Mr. Madrigal - Yes, at the Brookhollow site.

Ms. Harris - Right. Do you know how many excess parking spaces
exist for the lower Broad Street site?

Mr. Madrigal - For the second site?
Ms. Harris - Yes.
Mr. Madrigal - | don’t recall the exact number, no. But it was parked

at per code requirements.

Ms. Harris - It is what?

Mr. Madrigal - Parked at code requirements.

Ms. Harris - But it has fewer excess parking spaces than 11260,
right?

Mr. Madrigal - They didn’'t have any excess stalls, so they are

parked at what code requires.

Ms. Harris - Okay.

Mr. Bell - Any other questions? Thank you.

Mr. Madrigal - Thank you.

Mr. Bell - Next?

Mr. Johns - Good morning, Mr. Chairman, members of the Board.

We've been setting these tents up for the past three years. We have always—
Mr. Bell - Excuse me, would you give us your name?

Mr. Johns - Oh, I'm so sorry. Johns, Paul. J-o-h-n-s. We've been
setting these tents up for the past three years. We always abide by the fire code,
which means fire extinguishers, exit signs as required and proper stabilization for
the tent. Like | said, we have not had any falter over the past three years, so |
don't see an issue with anything from anyone. If you have any questions for me,
I'd be more than happy to answer.
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Mr. Bell - Any questions?
Mr. Baka - One question. How do you anchor the tents?
Mr. Johns - We have four-foot stakes which are driven down into

the asphalt with ratchet straps that are tested at 1,500 pounds per strap. Each
stake is limited at 1,800 pounds of pressure to hoid this down. And each leg
requires two stakes—one inside the leg and one at an anchoring distance,
They're standing at 8 feet, which puts the stake out at 6-1/2 to 7 feet.

Mr. Baka - When you're all done, how do you rectify the asphait?
Mr. Johns - We do patch the holes. We insert sand into the hole
and put blacktop right back on top of it.

Mr. Bell - Any other questions?

Mr. Romers - For the last three years, has this been at both
locations?

Mr. Johns - Yes sir. We actually have more than two locations

here. We ended up with four locations up here. | don’t know if they submitted the
packages for those other two locations.

Mr. Romers - Are those locations in Henrico County?

Mr. Johns - I'm not sure.

Mr. Romers - Okay. Do you work for Home Depot?

Mr. Johns - | work for the rental company that sets the tents up.

We're a subcontractor from another company.

Mr. Romers - Home Depot then, this is actually their venture and
you're just a part of the team, so to speak?

Mr. Johns - Yes sir.

Mr. Romers - Okay. The garden center is not an adequate place to
try to set up these Christmas trees temporary and sell them?

Mr. Johns - In some locations, we set them up inside the garden
center. In some locations, they just don’t have enough space on the inside
because of all of their product and the way they have their floor plans laid out. So
the outside usually becomes the next best place to place this tent.
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Mr. Berman - We discussed that with the manager at one of the
stores. Her response was first of all, the cars would still have to drive right up to
front, which may be even more dangerous for pedestrians if it was inside the
garden center. And second of all, if it was out of sight, kind of out of mind. From a
retail marketing standpoint, it would be better outside.

Question. You may not be able to answer this because you probably don't run
the other one. | shop at both of these Home Depots and | think you all do a good
job with the Christmas tree sales. Do you know if the mulch setup—which is in
the same location—is bigger or smaller than the Christmas tree setup?

Mr. Johns - | would have no idea.

Mr. Berman - | know it's kind of unfair to ask you. | believe it's
smaller. I'm sorry; | believe the mulch is bigger than the Christmas tree setup.
And the mulch is pretty well organized, and | don't hear of any complaints with
that either.

Mr. Bell - Any other statements or questions?

Ms. Harris - Question. For security, are you familiar with what is
done to be sure that the trees are secure after hours?

Mr. Johns - After each tent is set up, there is another contractor
that comes out, and they enclose the area with fencing. I'm guessing the store
will have their own security that will insure anything. We're always on a 24-hour
callback basis, so if there are any emergencies or anything, they always call us.
And we can be there within a matter of a couple of hours.

Ms. Harris - How long have you been working with this?

Mr. Johns - I've been doing this for almost sixteen years.

Ms. Harris - For Home Depot?

Mr. Johns - No, not for Home Depot. For Home Depot it's only

been for the past three years.

Ms. Harris - Okay. Do they have cameras out there, security
cameras”?

Mr. Johns - Yes ma’am.

Ms. Harris - Okay. Thank you.
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Mr. Berman - To follow up on Ms. Harris's observation, I'd like to
recommend an additional condition that would state a police placard be set up
with a contact phone number, and after hours, and hours of operation so that the
police would be able to figure out if somebody was trespassing after hours.

Mr. Biankinship - We can certainly do that.
Mr. Berman - That would be condition #6 on both of them. Similar to

a case we previously had regarding plant sales. That was at Tuckernuck, |
believe.

Mr. Blankinship - Yes sir.

Ms. Harris - Mr. Johns, do you think that condition would be
agreeable?

Mr. Johns - Yes.

Mr. Romers - | guess | just want to clarify one thing at the moment.

You are with the actual tent company, right?
Mr. Johns - Yes sir.
Mr. Romers - And just a part of the entire venture, not necessarily

responsible for any other element of it from security to the perimeter fence to the
mulich.

Mr. Johns - No I'm not. I'm just mainly for the tent purposes only.
Mr. Romers - So you come in, you erect the tent with a permit.

Mr. Johns - Yes sir.

Mr. Romers - And then when the job is over, you take the tent

down, patch the asphalt, and you’re done.

Mr. Johns - Yes sir.

Mr. Romers - So everything eise that you might be telling us today
would be just general observations of what you've seen occur?

Mr. Johns - Yes sir.

Mr. Romers - Thank you.
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Mr. Johns - Like | said, they always called us if there were issues
concerning the tent. And we do run across the guys that come up and set up all
the security barriers around the tent. We have never run across any issues
concerning the security.

Mr. Romers - Thank you.
Mr. Bell - Any other questions?
Mr. Berman - But just to be clear, for this request the applicant is

Home Depot, and the request is to allow a temporary sales stand. It is not
specifically to allow just a tent. So all conditions that we apply here don'’t just
apply to the tent rental company; they apply to Home Depot's request.

Mr. Blankinship - That's correct. Home Depot is the responsible party.

Mr. Bell - Any other questions? Thank you. Anybody else wish
to speak to this matter? Hearing none, we'll go on to the next one.

[After the conclusion of the public hearings, the Board discussed the case
and made its decision. This portion of the transcript is included here for
convenience of reference.]

Mr. Bell - Do | hear a motion on this case?
Mr. Berman - I move that we approve this case with the additional

condition #6 requiring a police placard including contact phone number and
hours of operation.

Mr. Beli - Do | hear a second on this motion?

Ms. Harris - Second.

Mr. Bell - Is there any discussion?

Ms. Harris - | think we need to say for the record that this

conditional use permit has been submitted to us in prior years and we have had
no complaints.

Mr. Bell - All those in favor of the motion say aye. All those
opposed say nay. The ayes have it; the motion carries.

After an advertised public hearing and on a motion by Mr. Berman, seconded by
Ms. Harris, the Board approved application CUP2015-00031, HOME DEPOT’s
request for a conditional use permit pursuant to Section 24-116(d)}(1) of the
County Code to allow a temporary sales stand at 11260 West Broad Street
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(Parcel 742-762-4307) zoned Light Industrial District (M-1C) and West Broad
Street Overlay (WBSQ) (Three Chopt). The Board approved the conditional use
permit subject to the following conditions:

1. This conditional use permit applies only to the temporary sale of Christmas
trees from November 1 through December 31, 2015. All other applicable
regulations of the County Code shall remain in force.

2. Only one tent, as shown on the plot plan filed with the application, may be
constructed pursuant to this approval. Any additional improvements shall comply
with the applicable regulations of the County Code. Any substantial changes or
additions to the design or location of the improvements will require a new use
permit.

3. The applicant shall obtain a building permit for the tent, and shall comply with
all requirements and conditions of the Department of Building Construction and
Ingpections.

4. The tent shall hot interfere with approved landscaping islands or parking lot
lighting. All approved landscaping shall be maintained in a healthy condition.

5. The tent shall be removed from the property no later than January 5, 2016, at
which time this permit shall expire.

6. Hours of operation and emergency contact information shall be posted
conspicuously on the outside of the tent. When the tent is closed the property
shall be posted “no trespassing.”

Affirmative: Baka, Bell, Berman, Harris, Romers 5
Negative: 0
Absent: 0

Mr. Bell - Conditional use permit CUP2015-00032. Once again,
this is a temporary sales stand. Do | hear a motion on this case?

Mr. Baka - Mr. Chairman, | make a motion to approve CUP2015-

00032, Home Depot, with the five conditions in the staff report plus the sixth
condition that Mr. Berman just read for the previous case regarding public safety
response from police and on the grounds that this is a temporary use and will not
adversely impact the health, safety, or welfare of the surrounding properties.

Mr. Bell - Do | hear a second?
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Mr. Romers - Second.

Mr. Bell - Is there any discussion? Hearing none, all those in
favor of the motion say aye. All those opposed say nay. The ayes have it; the
motion passes.

After an advertised public hearing and on a motion by Mr. Baka, seconded by Mr.
Romers, the Board approved application CUP2015-00032, HOME DEPOT's
request for a conditional use permit pursuant to Section 24-116(d)(1) of the
County Code to allow a temporary sales stand at 6501 West Broad Street (Parcel
768-742-3277) zoned Business District (B-3) (Tuckahoe). The Board approved
the conditional use permit subject to the following conditions:

1. This conditional use permit applies only to the temporary sale of Christmas
trees from November 1 through December 31, 2015. All other applicable
regulations of the County Code shall remain in force.

2. Only one tent, as shown on the plot plan filed with the application, may be
constructed pursuant to this approval. Any additional improvements shall comply
with the applicable regulations of the County Code. Any substantial changes or
additions to the design or location of the improvements will require a new use
permit.

3. The applicant shall obtain a building permit for the tent, and shall comply with
all requirements and conditions of the Department of Building Construction and
Inspections.

4. The tent shall not interfere with approved landscaping islands or parking lot
lighting. All approved landscaping shall be maintained in a healthy condition.

5. The tent shall be removed from the property no later than January 5, 20186, at
which time this permit shall expire.

6. Hours of operation and emergency contact information shall be posted
conspicuously on the outside of the tent. When the tent is closed the property
shall be posted “no trespassing.”

Affirmative: Baka, Bell, Berman, Harris, Romers 5
Negative: 0
Absent: 0

[At this point, the transcript continues with the public hearing on the next
case.]
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CUP2015-00034 SANDSTON MOOSE LODGE requests a conditional
use permit pursuant to Section 24-116(d)(1) of the County Code to allow a turkey
shoot at 4505 Oakleys Lane (Parcel 818-719-0377) zoned Agricultural District (A-
1) (Varina).

Mr. Blankinship - Would anyone who intends to speak to this case
please stand and be sworn in. Raise your right hands, please. Do you swear the
testimony you're about to give is the truth, the whole truth, and nothing but the
truth so help you God? Thank you. Mr. Gidley?

Mr. Gidley - Thank you, Mr. Secretary, Mr. Chairman, members of
the Board of Zoning Appeals. This is a request for a turkey shoot at the Sandston
Moose Lodge, located at 4505 Oakieys Lane. The property is just over six acres
in area and is a combination of M-1 (Light Industrial) and A-1 (Agricultural)
zoning.

The turkey shoot would occur on the southern portion of the site, which contains
a picnic shelter shown here in red and a wooden shed shown here in beige. One
person at a time shoots and they shoot from the southwest corner of the picnic
shelter towards a target on the shed.

This is a view of the shed containing the target that everybody shoots at. As you
can see, the area around the target is heavily wooded, which does aid in the
safety of the turkey shoot.

The temporary conditional use permit would allow for turkey shoots on Saturday
nights between the hours of 7 p.m. and 11 p.m. This would be this year,
September through December of 2015, and also next year, September to
December 2016.

As far as evaluation, a Moose Lodge is a permitted use in the M-1 district, and
its not inconsistent with the designation of Planned Industry on the
Comprehensive Plan. The Moose Lodge has conducted turkey shoots on the site
since at least 1982. As far as any substantial detrimental impact, the contestants
shoot away from the Moose Lodge. And as noted earlier, the site is heavily
wooded, so | don't think there’s a big safety concern here.

As far as the surrounding uses, as you can see on the aerial photo, the shoot
takes place right here. And to the west, it's all wooded right now. To the north,
there’s a cement mixing plant. There are industrial uses to the east. And to the
south is Interstate 64. The closest residences are over a thousand feet to the
north.

Given the successful track record of turkey shoots here going back over thirty
years, the surrounding industrial zoning, and the wooded nature of the site, staff
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does not anticipate any problems with the renewal of this conditional use permit.
As a result, we can recommend approval of this request subject to the conditions
found in the staff report.

That concludes my presentation. Are there any questions | can answer?
Mr. Beli - Any questions or statements?

Ms. Harris - Mr. Gidley, do you know if there has been any new
residential construction new this site?

Mr. Gidley- The nearest residential homes are right up here. What
you see on the aerial photo | believe is within the past year. If you go to the
south, it's actually industrial zoning down here. To the southwest, it's still vacant.
And to the southeast, there’s an industrial use in there. | believe it's 2,000 feet to
the residences to the south.

Ms. Harris - Could we see the view of the target building again?
Mr. Gidley- Yes ma'am.

Ms. Harris - What's behind the target building on the left side?
Seems to be white.

Mr. Gidley- Over here?

Ms. Harris - Behind the trees.

Mr. Gidley- Oh, that's sky, ma’am.

Ms. Harris - Oh good. And what's the range of the shots? Do you

know, or should we ask the applicant about that?

Mr. Gidley- A shotgun, from my experience, probably would go
more than a couple hundred yards or so.

Mr. Romers - Can | speak to that?
Mr. Gidley- Yes sir.
Mr. Romers - Having personal experience, including at this location

many, many years ago, actually, the shot distance is probably more like between
50 and 100 feet at the most. Otherwise, with the shotgun pellets, they would
spread out too far to do any competition that they do. The closest pellet to the
center of the target is what wins the turkey. So they're very low-power shells. In
this case, they're only allowing cne person to shoot at a time, unlike other turkey
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shoots where they line up the targets left to right. There may be twelve
contestants. This is very focused. There’s the wood backdrop behind it, which is
going to catch the pellets. The pellets themselves would not—as they spread out,
would not exceed the size of that target if they were actually aimed directly at it.
And the foliage behind it would very much knock down any stray pellets that
might occur. | thought that might help a little bit on this.

Ms. Harris - Thank you.

Mr. Romers - Although | won a ham, not a turkey on my fifth shot.
Mr. Bell - Any other questions? Thank you.

Mr. Gidley- Thank you, sir.

Mr. Gwaltney - My name is Jerry, and the last name is Gwaltney—G-

w-a-l-t-n-e-y. We've been doing this for a number of years in the past. We
haven't had any problem at all with the project. Both of us are totally familiar with
the rules and regulations, and we’ve gone through those in past years.

Mr. Childress - My name is Robert Childress—C-h-i-I-d-r-e-s-s. I'm
the Moose Legion chairman. I'm the one who is trying to get the permit to do this
project. It has never been a problem. Like he was saying, the black area on the
target is like a rubber barrier, so the pellets bounce off. You're shooting at the
little hole in the middle. It's a wheel with the targets on it. It's electric. It changes
for each person.

Mr. Romers - | assume that picnic table wouldn’t be occupied while
we're doing this. When we do this, which is very traditional in this part of the
world, is this a fundraiser for you guys?

Mr. Gwaltney - Yes. We support Moose Hut, Moose Haven, more or
less—. It's helping us to support these.

Mr. Romers - So it's not for profit; it's for charity purposes.
Mr. Gwaitney - It's not for profit, no.
Mr. Romers - | guess the only other question | have at the

moment—and experience, again, in my past with these events—tell us how
alcohol is handled at these events.

Mr. Childress - There’s no alcohol.

Mr. Romers - Do you all police that?
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Mr. Childress - We will.

Mr. Romers - including the parking lot and trunks and things like
that? It's very important that this is an alcohol-free environment.

Mr. Chiidress - We will. | guess we'll have to have somebody to
police it. We have a sign that says no alcohol beyond this point, none during the
turkey shoot at all.

Mr. Romers - So “beyond this point” doesn't matter during the
turkey shoot because there's no alcohol on the premises being consumed during
the turkey shoot.

Mr. Childress - Right.

Mr. Romers - Is that correct?

Mr. Childress - Correct. This area is down at the bottom.

Mr. Romers - How about in the building? Again, is the entire

property alcohol-free during the turkey shoot or is there alcohol allowed inside
the building socially during—

Mr. Childress - Inside the lodge.
Mr. Gwaltney - They might be inside the lodge. But you'll find most of
your turkey shooters are not lodge members. They're not subject to use our

social quarters.

Mr. Romers - So it's alcohol-free at the turkey shoot itself
regardless of what may be going on inside the lodge.

Mr. Gwaltney - That’s correct.

Mr. Romers - And it's well posted to the manner that if anyone has
consumed any form of alcohol, they're not welcome at the turkey shoot.

Mr. Gwaltney - That's correct.

Mr. Berman - Will you have either a fire marshal or any expert on
site the entire time to make sure that the ammo and the shotguns are in good
order and that safety procedures are being followed?

Mr. Childress - We haven’t done it before.

Mr. Berman - But there is somebody there who knows about guns.
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Mr. Blankinship - Who is responsible?

Mr. Childress - There’s a person responsible to check the gun, look
at the gun and all that.

Mr. Berman - Yes, that's all I'm asking. Do you provide the ammo or
are people allowed to use their own ammo?

Mr. Childress - We provide it.

Mr. Berman - Good. So you control the specs that you've listed in
the conditions. Good. When we inspected the site, | do feel that I-64 is safe. But
there's a spot in the clearing on Oakleys Lane. It's an elevated berm. A person
would have to actually turn like this and shoot. They could actually hit a car. It's
within 200 feet. Maybe you'll see it here. You can see cars going by. | own a 12
gauge, and | couid probably hit the car, but with a higher caliber. That's why |
asked to make sure that you control the shot.

Mr. Childress - Weli, | don't think they would win a prize shooting a
car.
Mr. Berman - is there any way that they can cordon it off? Just put

something on the side? | guarantee if somebody did that, they'd more than likely
be arrested, but | don't want to give them the opportunity.

Mr. Childress - I think they would be responsible enough to shoot it at
the target they're supposed to be shooting at, not turning to the left to shoot at
the road. | think we’'d have to make them leave.

Mr. Berman - Yes. It could be a misfire, though. Okay. That's the
only thing | was concerned about. Everything else is very well insulated by the
foliage. Do you retrieve the shells and shot from an environmental standpoint?

Mr. Childress - We get the shells up. The shot kind of falls in the
woods and we sweep it up.

Mr. Berman - Thanks, that’s all | have.

Mr. Bell - Any questions or statements? Thank you.

Mr. Blankinship - Does anyone else wish to speak to this case?

Mr. Bell - All right, we'll move right along.
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[After the conclusion of the public hearings, the Board discussed the case
and made its decision. This portion of the transcript is included here for
convenience of reference.]

Mr. Bell - Do | hear a motion on this case?

Mr. Romers - | make a motion to approve this conditional use permit
with the restrictions or notes made by the County.

Mr. Bell - Do | hear a second on this motion?

Ms. Harris - Second. | feel that in view of the fact that this lodge
has conducted a number of turkey shoots in the past and we have had no
complaints that it will not adversely affect the health, safety, or welfare of the
community.

Mr. Bell - Is there any discussion? Hearing none, all those in
favor of the motion say aye. All those opposed say nay. The ayes have i, the
motion passes.

After an advertised public hearing and on a motion by Mr. Romers, seconded by
Ms. Harris, the Board approved application CUP2015-00034, SANDSTON
MOOSE LODGE’s request for a conditional use permit pursuant to Section 24-
116(d)(1) of the County Code to allow a turkey shoot at 4505 Oakleys Lane
(Parcel 818-719-0377) zoned Agricultural District (A-1) (Varina). The Board
approved the conditional use permit subject to the following conditions:

1. Hours of operation shall be limited to Saturdays from 7:00 p.m. to 11:00 p.m,
September through December, 2015 and 2016. This permit shall expire on
December 31, 2016.

2. The property shall be clearly posted to show the area in which shooting
OCCUrs.

3. No alcoholic beverages may be consumed on the premises during the turkey
shoot. A sign to this effect must be conspicuously posted in the immediate
vicinity of the shooting area. No person under the influence of alcohol, as defined
in Section 18.2-266 of the Code of Virginia, may be permitted in the shooting
area.

4. Restrooms shall be provided.

5. The turkey shoot shall only involve the use of shotguns no larger than 12
gauge and low powered (2-3/4") shelis containing no larger than No. 8 shot.
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Affirmative: Baka, Bell, Berman, Harris, Romers
Negative:
Absent:

[en N e )|

[At this point, the transcript continues with the public hearing on the next
case.]

Mr. Blankinship - That is the end of the conditional use permit portion of
the agenda. There is one variance on this morning’s agenda.

VAR2015-00011 WILLIAM AND LAURA LEE request a variance from
Section 24-94 of the County Code to build a deck at 11216 Grey Oaks Park
Terrace (ESTATES AT GREY OAKS) (Parcel 740-772-7509) zoned One-Family
Residence District (R-2AC) (Three Chopt). The rear yard setback is not met. The
applicants propose a deck extending 14 feet into the rear yard setback, where
the Code requires a deck to extend not more than10 feet into the rear yard
setback. The applicants request a variance of 4 feet rear yard setback.

Mr. Blankinship - Would everyone who intends to speak to this case
please stand and be sworn in. Raise your right hands, please. Do you swear the
testimony you're about to give is the truth, the whole truth, and nothing but the
truth so help you God? Thank you. Mr. Gidley.

Mr. Gidley - Thank you, Mr. Secretary, members of the Board of
Zoning Appeals. This is a request for a variance to allow a proposed deck that
will encroach into the rear yard setback at 11216 Grey Oaks Park Terrace. The
property is zoned R-2AC, One-Family Residence District, and is located in the
Estates at Grey Oaks subdivision.

The required setback for a dwelling in the R-2A district is forty-five feet. However,
the Board of Supervisors has decided to allow an exception for decks, which may
encroach up to ten feet into the required setback. So instead of forty-five feet, a
deck can come to within thirty-five feet of the rear property line.

In this case, the home itself was constructed within inches of the forty-five foot
rear yard setback. So as a practical matter, any deck attached to the home is
limited to ten feet. The applicant would like to tear down the existing deck and
stairs and replace them with a new set that would come out eighteen feet from
the house. This would place them eight feet beyond the ten-foot exception
allowed for decks.

Based on comments made to staff and their application, it appears this request
was done to accommodate a proposed Trex building material the applicant wants
to use for the deck rather than any legal standards for a variance found in state
code. In that light, the first two options for obtaining a variance, does zoning

September 24, 2015 38 Board of Zoning Appeals



1724
1725
1726
1727
1728
1729
1730
1731
1732
1733
1734
1735
1736
1737
1738
1739
1740
1741
1742
1743
1744
1745
1746
1747
1748
1749
1750
1751
1752
1753
1754
1755
1756
1757
1758
1759
1760
1761
1762
1763
1764
1765
1766
1767
1768

ordinance unreasonably restrict the utilization of the property. Staff does not
believe that is the case, as it has allowed for a new home to be constructed, as
shown here. In addition, it allows for a ten-foot deck to be constructed on the
property.

The second option appears to be the one the applicant is referencing, which
speaks to the property’s slope. This would be, would the variance alleviate a
hardship due to a physical condition related to the property or improvements
thereon, at the time of the effective date of the ordinance. In other words, did any
hardship exist at the time the ordinance took effect. In this case, the ten-foot
exception for decks took effect in 1960, while the rear yard setback took effect in
1969. Both of these predate the 2008 recordation of the subdivision plat and the
construction of the home only last year. As a result, any hardship that may exist
did not exist at the time of the effective date of the ordinance, as required by
state code for a variance.

If one of the two above options were met, the Board must also find that the
applicant meets all five of the following tests.

Test one. The property for which the variance has been requested was acquired
in good faith and any hardship was not created by the applicant. The applicant
purchased the home in August of last year and purchased the property in good
faith.

Test two. The granting of the variance will not be a substantial detrimental impact
to adjacent or nearby property. Staff does not believe that it would rise to the
occasion of being a substantial detriment.

Test three. The condition or situation of the property concerned is not so general
or reoccurring of a nature as to make reasonably practical an amendment to the
Zoning Ordinance. This is where staff believes the application has serious
shortcomings. The surrounding neighborhood is also zoned R-2AC and is subject
to the same forty-five-foot rear yard setback as the property owner. In addition,
every single-family lot in Henrico County is subject to the ten-foot exception
allowed for decks. As a result, this is a general and reoccurring situation. Finally,
the ten-foot exception for decks exists precisely because the Board of
Supervisors decided to adopt a Code provision to allow for decks to encroach up
to ten feet into the setbacks. Since the Board of Supervisors provided for this
exception to begin with, they're free to change it if at any time they believe such a
change is appropriate.

Test four. The granting of the variance does not result in a use not permitted by

the zoning of the property. This is not a use variance, as a home is a permitted
use in this district.
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Test five. The remedy sought by the variance application is not available through
a special exception or modification. While an ordinance amendment is certainly
an option, a special exception or modification is not.

In conclusion, there is no unreasonable restriction on the use of the property. The
fot contains a new dwelling, and the applicant has the ability to construct a ten-
foot deck. The hardship provision does not appear to apply since both the home
and the lot were created long after the effective date of the ordinance
requirements. Finally, the applicant has to meet all five standards for a variance.
Staff submits they do not meet condition #3, as the situation is definitely general
and reoccurring. Also, just as the Board of Supervisors provided for a current ten-
foot exception for decks, they are free to amend this provision if they believe it
should be changed. For these reasons, staff recommends denial of this request.

This concludes my presentation. If there are any questions, | will be happy to
answer them.

Mr. Bell - Any questions? There’s something | want to ask Ben.
Mr. Blankinship - Yes sir.
Mr. Bell - We have a forty-five foot maximum setback in the

backyard, very similar to what we had in the front yard on another case.
Mr. Biankinship - Yes sir, it's somewhat similar.

Mr. Bell - Is it similar enough—it didn’t dawn on me until | read it
right here—that that should be looked at, don't you think?

Mr. Blankinship - We can certainly bring that up with the Board, if they
decide to move in the direction of an amendment on the other issue, yes sir.

Mr. Baka - | have a comment on that, if | may, Mr. Chairman. The
general intent of that letter was to help smaller homes, many older homes in
Henrico's aging neighborhoods to allow for revitalization and necessary
improvements that bolster the value and vitality of those neighborhoods. Some of
them are wearing out. | don't know if the intent of that letter, when we discussed
it among the Board last month, went as far as to include adding new and larger
decks on the rear of new homes. | kind of feel that was more of a conversation
on helping our aging neighborhoods.

Mr. Blankinship - This certainly illustrates that that's a legislative
decision the Board of Supervisors will need to arrive at.
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Mr. Bell - But Greg, since you put it that way, | think that was a
good stipulation as to the difference between the two. And that’'s what was in my
mind. Thank you. Any other statements or questions? Thank you.

Mr. Gidley - Thank you.
Mr. Bell - Mr. and Mrs. Lee?
Mr. Lee - Good morning. My name is William Lee—L-e-e. I'd

just like to say that we moved here from New York last August, purchased this
home. We actually purchased the lot January 2014. | grew up here in Richmond.
When we bought the house, we didn’t know what we wanted to build in the back.
The plans originally called for a moderate deck made out of wood in the back,
and we opted to put the money into the stampcrete patio that you see there.

We were not aware of the code. We're not a homebuilder; | don’t know much
about it at all. So we relied on our builder to let us understand what specs we
could play with. While the house was being built, we learned a lot of things. We
also learned that the home was built using all of the buildable square footage,
apparently.

We were told—and my wife and | both recall this, that our builder said we could
just build a stoop that you see there, nothing fancy at all, and later on we could
tear it down and build what we want when we have the time to kind of focus on it,
which is what we've been doing the past several months. In the meantime, we
built this stampcrete patio. The deck, we were told, we could build however large
we wanted to. The builder had told us that we could not build a covered structure
back there within a certain size because we had used up all the buildable square
footage. So we understood that. We were not aware of the deck and the forty-five
foot easement and encroachment until recently. When we built the stampcrete
patio, we built it 20-by-12 feet out, and that was not an issue. And so | believe
that when they built the stoop, they brought the stoop stairs out to twelve feet
also, just to match the depth of the stampcrete patio. We were not aware that we
were in violation at all. Again, that's something that we learned quite recently.

I'll tell you that at the advice of some folks that we know, to just go ahead and
build a fourteen-foot deck, we decided that was not the right thing to do. So we
wanted to understand what this process was, so we went ahead and submitted
this application.

While | understand the five tests, we probably do not meet all of them. | agree
with the staff on that. Our concern is that with a ten-foot-depth deck, the pillars
will have to be drilled into the stampcrete patio as well. Then we’re going to have
to re-imagine sort of the entire patio layout as well, and that’'s going to be at an
additional cost. It won't look right. We considered putting out a ten-foot deck and
what that would look like at the bottom there with the pillars going into the
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stampcrete and what that would entail. What we were told is that we couldn't get
a clean cut, it was going to be very difficult to have clean cut to put the pillars in,
and it may not look correct. We'll have some of the stampcrete coming out, which
we were not a fan of. The twelve feet there or getting a fourteen-foot deck would
allow us to put the pillars just to the outside of the stampcrete patio, which makes
a lot of sense to us. Even at twelve feet, we could drill into the stampcrete and
have it flush with the rest of the stampcrete, which would be okay too. But ten
feet, it would be difficult.

Also, | just want to clear this up. | noticed that in this package here that we were
asking for an eight-foot variance. But at the time we submitted this, we
understood that the staircase would have had an additional four feet. So we've
actually modified the plans, and we’re fine putting the staircase on either side of
the planned deck so that it does not encroach another four feet. So really what
we're asking for is a four-foot variance. That's it.

Mr. Bell - Any questions?

Mr. Berman - | wanted to ask you about the Trex material. I've seen
it, but I'm not familiar with it. Part of your request lies on the fact that you would
have a lot of waste because if it was ten feet versus—

Mr. Lee - Yes, that's correct.

Mr. Berman - Do the boards go lengthwise or widthwise? Why
would you have to cut the boards off, and why can't you use partial boards like
you have on a wooden deck to make up the difference.

Mr. Lee - What we understand from the deck builder is that they
would build it out lengthwise going toward the depth. And they would have to cut
more of the Trex material to get it down to ten feet. If they flipped it the other way,
they don’'t make the Trex boards long enough to go the twenty-seven feet that
we're looking to do. So they have to put something in the middle. And then again,
they’d have to cut more of the pieces off. Going to fourteen feet would minimize
the waste that we'd have with Trex. Why we would not supplement it with wood is
that what we're looking to do is have a maintenance-free deck.

Mr. Berman - No, no, no. What | meant was do you have to have a
fourteen-foot run of Trex to the entire deck or can you split them seven feet and
seven feet like a normal wooden deck splits them. | don’t understand where the
waste concept comes from.

Mr. Lee - | couldn’t answer that for you definitively, sir.

Mr. Berman - Okay.
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Mr. Lee - But that's what we were told by our deck builder who
is apparently a premier installer of Trex. So | just go with his professional opinion
on that one.

Mr. Berman - | do have to say if this—not to slander anybody, but if
this is a professional builder, they should have given you more information about
the local guidelines as far as what you could and could not do.

Mr. Lee - | agree with you. The builder, he was stellar. | really
couldn’t find any fault with what he was doing. | think maybe he just gave us the
wrong information at the time. But our deck builder, our deck designer is the one
who brought this to our attention. Again, we want to do it the right way, so let's
just hold off and submit the application for the variance and see what happens
rather than just going ahead and building it because he didn't want to hurt his
reputation either.

Mr. Berman - Hypothetical question. If this Board denied your
request and limited you to ten feet, would you still build the deck?

Mr. Lee - We will. | mean, we'd like to build something in the
back of the home coming off—the double doors up there are from the kitchen.
Yes, we would. | mean, we would likely build something at ten feet. It would be
cramped because we’d like to put a dining table up there and chairs, so you're
talking seven to eight feet in width already, and then you've got a very small
space on either side. We have two smaller children—6-1/2 and 2 years old. Just
to have that tight space around there with the dining table as well, it would just be
hard to chase them around and get them out of trouble. Having the room up
there would help. But yes, we would build something still.

Mr. Berman - Thank you.
Mr. Bell - Any other questions?
Mr. Romers - | have a real quick question. It's a very minor detail.

The existing depth out from the home is how many feet at this point, as shown?

Mr. Lee - It's at twelve feet.

Mr. Romers - Okay. So that would be, | guess, by admission, two
feet over what it's supposed to be at this time?

Mr. Lee - Yes sir. And again, we had no idea of that when it
was built.

Mr. Romers - Okay.
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Mr. Lee - Again, | think they were just trying to match the depth
of the stampcrete patio, to have the stairs kind of flush with that.

Mr. Romers - Thank you.
Mr. Bell - Any other statements?
Ms. Harris - Yes, | do have a question. | think in the report we saw

that the steps could be relocated.

Mr. Lee - Yes. Currently now, we have the steps tentatively
planned to be on either side of the deck rather than encroaching further into the
depth of the yard. So yes, it would be on that side someplace.

Ms. Harris - And you do plan to tear this down to construct your
new deck.

Mr. Lee - That's right.

Ms. Harris - Okay.

Mr. Bell - We're looking not at ten feet, you said, but four feet
difference.

Mr. Lee - Just looking for a four-foot variance, yes sir. It will

come out fourteen feet total.

Mr. Bell - Any other questions or statements? Thank you, Mr.
Lee. Shall we go on with the voting or do you want to take a five-minute break?

[The Board takes a five-minute break.]

Mr. Bell - Call the meeting back to order.

[After the conclusion of the public hearings, the Board discussed the case
and made its decision. This portion of the transcript is included here for
convenience of reference.]

Mr. Bell - Do | hear a motion on this case?

Mr. Berman - | move that we deny the request on the grounds that it
does not fulfill all the variance guidelines.

Mr. Blankinship - Which ones do you feel it doesn’'t?

Mr. Berman - Specifically, the general or reoccurring nature.
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Mr. Blankinship - Thank you.

Mr. Bell - Do | hear a second on this motion? I'll second the
motion. I'm seconding it because all five conditions as read by the Planning
Department’s representative, the presentation that he did, should be complied
with to satisfy the Code of Virginia 15.2-2309 that applies to this variance. The
variance did not satisfy those requirements. Because of that, what really hit home
to me was if we change the forty-five/thirty-five foot guidelines, then we might be
going beyond our capabilities to do what we do here. It's more of a Board of
Supervisors' consideration than ours. Because of that, | second the motion.

Do | hear any discussion?

Mr. Baka - One comment. | concur with the motion. Regrettably,
the deck would not cause a significant impact to the neighboring property
owners; however, this variance test by state code and the changes that were
adopted on July 1, 2015, create a higher threshold to reach, which is difficult to
reach in this situation. So | agree with the motion.

Mr. Bell - Any other discussion?

Ms. Harris - Yes. | have a concern that so often when homes are
built on cul-de-sacs like this, their rear yard setback may be limited. We have
another case that to me speaks to that. But in going by the guidelines, | feet we
do have to deny the applicant this variance.

Mr. Bell - Any further discussion?

Mr. Berman - | want to make sure that the applicants, if this does
sustain the denial, are given other options to pursue, for example, an appeal and
going to the Board of Supervisors.

Mr. Bell - Yes. We have a procedure for that, and you can
choose it if you so desire.

All those in favor of this motion say aye. All those opposed say nay. The ayes
have it; the motion passes.

After an advertised public hearing and on a motiocn by Mr. Berman seconded by
Mr. Bell, the Board denied application VAR2015-00011, WILLIAM AND LAURA
LEE’s request for a variance from Section 24-94 of the County Code to build a
deck at 11216 Grey Oaks Park Terrace (ESTATES AT GREY OAKS) (Parcel
740-772-7509) zoned One-Family Residence District (R-2AC) (Three Chopt).
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Affirmative: Baka, Bell, Berman, Harris, Romers 5
Negative: 0
Absent: 0

Mr. Bell - Now we go to the minutes for July 23rd [sic]. Do |
hear a motion on the minutes to approve?

Mr. Romers - Mation.

Mr. Bell - Do | hear a second?

Ms. Harris - Second.

Mr. Bell - Is there any discussion. Hearing none, all those in

favor of the motion say aye. All those opposed to the motion say nay. The ayes
have it; the motion passes.

On a motion by Mr. Romers, seconded by Ms. Harris, the Board approved as
submitted the Minutes of the September 24, 2015, Henrico County Board of
Zoning Appeals meeting.

Affirmative: Bell, Baka, Berman, Harris, Romers 5
Negative: 0
Absent: 0
Mr. Bell - We do have some other business. In our package, we

did have a letter put together for us by the Planning Department that deals with
the Rockwood Road situation and situations like it. | hope everybody has had a
chance to read the letter. If you have, what discussions do we have on it at this
time?

Ms. Harris - | think | said it all at the last meeting, but | do want to
mention this. { know we had to write the letter based on what the Board decided
at the last meeting. But to me, we had one case in an entire subdivision of 131
houses whereby the building requirements were not followed. | wonder about
saying that this situation is recurring. Although we have other homes in the
neighborhood, they were not brought before us because a renovation had not
occurred. | know when it comes to real estate assessment, we do go by
comparables in the neighborhood and all of that.

We had three other houses, | believe, that may have not conformed to guidelines
because of the porches. But | don’t believe that they were built in violation of the
building line, but maybe they were. But still, four out of 131, | don't think that's
recurring enough for an amendment to the Zoning Ordinance to be made.
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Nevertheless, it's going before the Board of Supervisors, and we can see how
they feel about it.

Mr. Bell - Do we need a vote on this?

Mr. Baka - | have a couple of comments on the text of the letter,
if I may. Two items. First, | wanted to mention—and | appreciate Ms. Harris's
comments and feedback on that. In this particular instance, the house that we
had a request for a variance was built in 1952, Some of those houses in the
neighborhood are small and modest in size. Some of them are 800 square feet,
900 square feet, 1,000 square feet. Post-World War I bungalows, which when
you consider Henrico’s aging neighborhoods, if there’s not some type of
proactive addition or way to build onto them, some of those homes may—
continue to deteriorate if they’'re not well maintained. Having small additions such
as decks, stoops, or porches that go from the front of a house and give it a newer
street appeal, a home improvement makeover, so to speak, that's a real plus.
There are 130 houses in the neighborhood, but four that had this issue come up.

What | was looking at also were the other homes in the neighborhood that did not
build an addition or a porch or a stoop or deck yet. They haven't built one yet into
that front setback because they knew they weren't allowed; they had to follow the
rules.

| feel it's a suitable effort for the Board of Supervisors to consider that’s recurring
not just in this neighborhood, but this situation occurs on post-World War |l
bungalows over in Sandston or Varina or in Lakeside or Northside, Brookland—
all over the County. | guess that was some of the rationale | had suggested.

On the last paragraph of the draft letter, it says I'm writing on behalf of the BZA to
bring this matter to the attention of the Board so that you may consider whether
an amendment to the Zoning Ordinance would be appropriate. My observation or
my comment is | feel that that language is not suitable enough; it's not as
strongly worded as it could be. At the end of the sentence where it says the word
“appropriate,” my suggestion is I'd like us to take a more proactive stance
because this is something that doesn't just affect the Elovaara household from
last month, the family, but others countywide.

So at the end of the word "appropriate,” my suggestion would be to add some
more language to this general effect: “. . . and would be appropriate specifically
one that would allow for the addition of stoops, porches, decks to be built into a
front yard setback,” with the emphasis on front yard—"to allow for and encourage
proactive rehabiiitation of homes in Henrico's aging neighborhoods.” Something
to that effect that emphasizes front yard setbacks. Again, this is focused on
proactive rehab of older neighborhoods of small 800 to 1,000 square foot homes.
Thanks.
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Mr. Beli - To add to what you said, in the situation that we had, |
think it was one home that was out of ordinance and two homes that were in
ordinance with the same front porch covered. The consideration we would have
made if we hadn’t tried to address this, in these older houses, like he's pointed
out, was to have them tear down this other porch and deck which would cost
thousands of dollars. Not because of the money, but the people who bought it,
like so many people that come before us, didn’t realize that under this situation it
was a violation, particularly in these older houses, which is what we are
addressing. Therefore, once again, it's something that the Board of Supervisors, |
believe, should look at as much as we are looking at it.

Mr. Romers - Mr. Bell, if | could add a couple of words?
Mr. Bell - Sure.
Mr. Romers - If my memory serves correctly with this builder in that

particular neighborhood, there were four homes that he was involved with. Two
of them were torn down and rebuilt and are in compliance with the setback. The
one home in question that we heard, the house beside it, was built similarly by
the same builder, and we knew that was next in line at that time. So there are
actually two that we're aware of.

I'd like to ask a question real quick; maybe Ben can help me with this. What year
was the setback established?

Mr. Blankinship - 1960.
Mr. Romers - 1960.
Mr. Blankinship - There were front yard setbacks in the earlier zoning

ordinance as well. In that particular case, there is also a building line on the
subdivision plat, which is how prior to 1960 some developers would incorporate a
greater setback than what was required by the code at that time. So they already
had the building line, which was put in place in 1952 when the property was
subdivided. And then in 1960, when there was a complete revision of the Zoning
Ordinance, the front yard setback was increased to match that.

Mr. Romers - Which meant those homes built to that building line
were now impacted by the setback as well.

Mr. Blankinship - Yes.
Mr. Romers - I'm a hopeless eastern Henrico fellow. In the older
towns over there—Highland Springs and Sandston in particular—almost every

home in those communities was build around World War | and World War Il
There are hundreds and hundreds and hundreds of homes that are all impacted
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by this setback. | would wonder in this neighborhood, when we raise the question
that others had not done it, most of these homes are, for the most part in these
neighborhoods, owned by folks that every dollar is precious or they’re seniors or
they have young families and they've moved to the area. They just want to
improve their homes as best they can. At the end of the day, the community is
better served by the beauty of the aesthetics being added to these homes. And
we should do everything possible through this letter and hope that our Board of
Supervisors would agree to make the necessary changes to allow this to occur.
We will all be winners if this happens.

Mr. Bell - Any other discussion? All right. Do | hear a motion to
approve this letter to be sent to the Board of Supervisors with the amendment
made by Greg—or with the word change made by Greg?

Mr. Romers - | make a motion for that.
Mr. Baka - Second.
Mr. Bell - Any discussion? All those in favor say aye. All those

opposed say nay. The ayes have it, the motion carries.

Affirmative: Baka, Bell, Berman, Harris, Romers 5
Negative: 0
Absent: 0
Mr. Berman - One quick point, | want to make sure we got this right.

On the conditional use permits 30 and 33, we've already entered into the record
that they're being deferred?

Mr. Blankinship - Yes sir.

Mr. Berman - I want to make sure we deferred them to the right
months.

Mr. Blankinship - Yes sir. Number 30 is deferred to October and

number 33 is deferred to December.

Mr. Berman - Thank you.

Ms. Harris - Mr. Chairman, | want to thank Mr. Blankinship for
summarizing variance guidelines and conditional use permits and even the

presentation that we heard at the last meeting.

| do have a question about ex parte.

September 24, 2015 49 Board of Zoning Appeals



2226
2227
2228
2229
2230
2231
2232
2233
2234
2235
2236
2237
2238
2239
2240
224]
2242
2243
2244
2245
2246
2247
2248
2249
2250
2251
2252
2253
2254
2255
2256
2257
2258
2259
2260
2261
2262
2263
2264
2265
2266
2267
2268
2269
2270
2271

Mr. Blankinship - Yes ma'am.

Ms. Harris - Can we review that? Exactly what does that mean?
Some people might speak with the landowner or applicant before the meeting,
and we want to be sure that that’s legal.

Mr. Blankinship - Yes ma'am. The principle involved is that any input
that goes into making your decisions should be discussed in front of both parties.
You shouldn’t have a conversation with one party that you don’t have with the
other party. The awkwardness here is that from our point of view, the staff is not
really an interested party. We're not trying to persuade you for or against
anything; we’re just trying to make sure that you have all the information you
need. But the new state code specifies that you can’t have any ex parte contact
with us or with the applicant. So any conversation about the specific facts or the
specific law to be applied in a case should only be had with both parties
available. The code specifies that if a mistake is made and you do have a
conversation with one party and not with the other, the way to rectify that is to
promptly inform the other party in writing that the conversation took place and let
them know the substance of that conversation.

The County attorney’s office has recommended, and staff concurs with this, that
the best way to handle any questions that you want to have resolved before the
meeting about either the facts or the law of the specific case, send those
questions in writing—in an e-mail or a letter or whatever—to the staff. Or you can
just call. | guess if all you're doing is posing the question, you can call the staff.
We’'ll make a note of your questions, and then we will submit the question to the
applicant, and we will provide their answer to you. That way, everybody receives
the same information at the same time. The intent of the law, 1 think, is not to
deprive anyone of information or of their opportunity to share information; it's just
to make sure that everyone gets the same information at the same time. We
would be happy to do anything we can to facilitate communication between the
Board, the applicant, and the staff in any way.

Ms. Harris - These changes are effective when?

Mr. Blankinship - July 1st of this year, so they've been in effect for a
couple of months now.

Ms. Harris - Thank you.

Mr. Beli - Any other discussion? All right, do | hear a motion that
we adjourn?

Mr. Berman - So moved.
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Mr. Bell -
Ms. Harris -
Mr. Bell -

nay.

Affirmative:
Negative:
Absent:

Mr. Bell -
adjourned.
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Do | hear a second?

Second.

| hear a second, so all in favor say aye. All opposed,

Baka, Bell, Berman, Harris, Romers

oo w;

The ayes have it; the motion passes. We're

Gentry Bell
Chairman

U

Benjamin Biankinship, AICP

Secretary
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