
MINUTES OF THE REGULAR MEETING OF THE BOARD OF ZONING 
APPEALS OF HENRICO COUNTY, HELD IN THE COUNTY 
ADMINISTRATION BUILDING IN THE HENRICO COUNTY GOVERNMENT 
COMPLEX, ON THURSDAY, AUGUST 24, 2006, AT 9:00 A.M., NOTICE 
HAVING BEEN PUBLISHED IN THE RICHMOND TIMES-DISPATCH AUGUST 
3 AND AUGUST 10, 2006. 
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Members Present: James W. Nunnally, Chairman 
 Richard Kirkland, CBZA, Vice-Chairman 
 Elizabeth G. Dwyer  
 Helen E. Harris 
 R. A. Wright 
  
  
Also Present: David D. O’Kelly, Assistant Director of Planning 
 Benjamin Blankinship, Secretary 
 Paul Gidley, County Planner 
 Ann B. Cleary, Recording Secretary 
 
 
Mr. Nunnally - Good morning, ladies and gentlemen. We welcome 
you to our August meeting of the Board of Zoning Appeals. We ask you to please 
stand and join us in the Pledge of Allegiance to the Flag of Our Country.  
Thank you.  Mr. Blankinship, do we have any deferrals or withdrawals? 
 
Mr. Blankinship - No sir.  We have one deferred case from last month, 
but no request to defer this month. 
 
Mr. Nunnally - Okay. 
 
Mr. Kirkland - Mr. Chairman, I’d like to add to the agenda.  I guess it 
was left off, but we need to have the elections today for the Chairman and Vice 
Chairman.  So, I would like to put that before the approval of the Minutes. 
 
Mr. Blankinship - Is there any objection? 
 
Ms. Dwyer - Is there any problem with not publishing that? 
 
Mr. Kirkland - We don’t publish it. 
 
Ms. Dwyer - We don’t publish that in the paper? 
 
Mr. Blankinship - We don’t normally publish that in-house. 
 
Ms. Dwyer - Okay. 
 

August 24, 2006 



Mr. Nunnally - Everybody in agreement with that? 36 
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Ms. Dwyer - Yes. 
 
Mr. Nunnally - Let’s call the first case, Mr. Blankinship. 
 
UP-30-2006 West End Assembly of God, requests a temporary 

conditional use permit pursuant to Section 24-
116(c)(1) to erect a temporary box office and a tent at 
401 N. Parham Road (Parcel 753-736-0655), zoned 
R-1, One-Family Residence District (Tuckahoe). 

 
Mr. Nunnally - Is anyone else here interested in this case?  If so, 
would you please stand and raise your right hand. 
 
Mr. Blankinship - Do you swear the testimony you’re about to give is 
the truth, the whole truth, and nothing but the truth, so help you God? 
 
Mr. Ruland - I do. 
 
Mr. Nunnally - Please state your name for the record, sir, and tell us 
what you’re requesting. 
 
Mr. Ruland - My name is Terry Ruland.  I represent West End 
Assembly of God. We are requesting a temporary box office facility and also a 
tent to be erected. The box office is for our ticket sales. The tent is for some 
temporary storage out back and it helps us to take care of some fire marshal 
concerns that we’ve had over the past year or so. 
 
Ms. Dwyer - Have you read the police recommendations? 
 
Mr. Ruland -  Yes ma’am, I have. 
 
Ms. Dwyer - Do you have any comment about that? 
 
Mr. Ruland - No.  Several Henrico County patrolmen attend our 
church and they do help with traffic control and surveillance.  I looked at this 
about two days ago.  What I will do from here on out is talk to those folks and 
help them to become involved in meeting those requirements. 
 
Ms. Dwyer - One of their concerns, I think, was that there would be 
cash in the trailer and the trailer might be somewhat vulnerable.  Do you have 
cash transactions that take place in that trailer or is most of your business by 
phone and credit card? 
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Mr. Ruland - We do have some. Last year, we commissioned a 
web-based Internet service where you can actually go online and select the 
seats.  Over 50% of our work is probably done in that regard.  A lot of it is also 
credit card, some checks, and we have some cash. So, we will probably look at 
that with a little bit more importance this year. 
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Ms. Dwyer - I would just recommend, since the police did seem to 
have quite a few suggestions in that regard, that you get the police officers who 
are part of your program to work with you on that. 
 
Mr. Nunnally - I think there’s an error in that report.  It says, “You are 
encouraged to accept cash.” 
 
Mr. Blankinship - That is an error.  “You are encouraged not to accept 
cash,” is how it should read. That was sent to us after the agenda was put 
together. 
 
Mr. Wright - Sir, do you normally have a safe in the trailer? 
 
Mr. Ruland - Yes, there’s a safe in the trailer and then there’s a 
safe in the church, a larger safe.  So, we transfer at least once a day and I think 
we’ll look at doing that probably more often since the report has come out. 
 
Mr. Wright - Yes.  Okay, thank you. 
 
Ms. Harris - Were these the positions of the trailer and the tent last 
year? 
 
Mr. Ruland - Yes ma’am. 
 
Ms. Harris - The very same position? 
 
Mr. Ruland - Yes ma’am. 
 
Mr. Wright - You didn’t have any trouble last year, did you? 
 
Mr. Ruland - No trouble.  Seemed to work very well. The traffic flow 
was very good.  I see in the police report they’d like to see stuff from the road, 
but we hid from the road because that was kind of the thought. 
 
Mr. Wright - Six of one, half a dozen of the other. 
 
Mr. Ruland - Right. 
 
Mr. Wright - We want it hid from the road and the police don’t want 
it hid from the road. 
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Mr. Ruland - It’s right next to the building where traffic drives 
through or if a patrolman drove through he could easily see it. 
 
Ms. Dwyer - Have you read the conditions, the suggestions? 
 
Mr. Ruland - Yes ma’am, I have. 
 
Ms. Dwyer - You’re in agreement with those? 
 
Mr. Ruland - Yes ma’am. 
 
Mr. Nunnally - Any other questions of the applicant?  I’ll ask again, is 
anyone in opposition to this request?  Hear none, that concludes the case. Thank 
you for coming, sir. 
 
Mr. Ruland - Thank you very much. 
 
DECISION 
 
Mr. Nunnally - UP-30-2006, West End Assembly of God. 
 
Ms. Dwyer - I move that we approve the case.  Do we have any 
condition changes on that? 
 
Mr. Blankinship - If you’re satisfied with the way we handled the police 
report. 
 
Mr. Kirkland - That was excellent. 
 
Ms. Dwyer - Did everyone get Page 2 of this report, because I got 
two of Page 1. 
 
Mr. Kirkland - Page 1 was just so interesting. 
 
Ms. Dwyer - It was. It was worth reading twice. 
 
Mr. Blankinship - Ms. Vann’s recommendations were just that—
recommendations.  I found it very difficult to say you have to do this or you shall 
not do this. 
 
Ms. Dwyer - Right. 
 
Mr. Blankinship - So, that was why I worded the condition the way I did. 
 
Ms. Dwyer - I think that’s fine. 
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Mr. Blankinship - Given the nature of the applicant, they want to be as 
safe and secure as possible, so I don’t fear that they will refuse to cooperate. 
 
Ms. Dwyer - I wouldn’t recommend any changes to that condition.  
Has everyone seen those conditions?  So, I move we approve the West 
Assembly of God request for the temporary conditional use permit. 
 
Ms. Harris - Second the motion. 
 
Mr. Nunnally - Motion by Ms. Dwyer, second by Ms. Harris to be 
approved. All in favor say aye.  It’s been approved. 
 
After an advertised public hearing and on a motion by Ms. Dwyer, seconded by 
Ms. Harris, the Board granted application UP-30-2006 for a temporary 
conditional use permit pursuant to 24-116(c)(1) to erect a temporary box office 
and tent at 401 N. Parham Road (Parcel 753-736-0655), zoned R-1, One-Family 
Residence District (Tuckahoe).  The Board granted the temporary conditional use 
permit subject to the following conditions: 
 
1. The trailer shall be removed from the site on or before December 13, 2006 and 
the tent shall be removed  on or before January 31, 2007, at which time this 
permit shall expire. 
 
2. The trailer shall not occupy any required handicapped-accessible parking 
spaces or block any walkways required for handicapped accessibility. 
 
3. Any sanitary facilities in the trailer shall be connected to a disposal system 
approved by the health department. 
 
4. The applicant shall cooperate with the Division of Police to implement the 
principles of Crime Prevention Through Environmental Design as outlined in the 
memorandum dated August 11, 2006. 
 
 
Affirmative: Dwyer, Harris, Kirkland, Nunnally, Wright 5 
Negative:        0 
Absent:        0 
 
 
Mr. Nunnally - Mr. Blankinship, I’m sorry, I forgot to ask you to read 
the rules of the meeting, so would you do that for us now. 
 
Mr. Blankinship - I just realized the same thing.  Good morning, Mr. 
Chairman, Members of the Board, ladies and gentleman. The rules for this 
meeting are as follows.  Acting as Secretary, I will call each case and while I’m 
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speaking, the applicants should come down to the podium. We will then ask 
everyone who intends to speak on that case to stand and be sworn in.  Then the 
applicant will present their testimony. Then anyone else who wishes to speak will 
be given the opportunity. After everyone has had a chance to speak, the 
applicant and only the applicant will have an opportunity for rebuttal.  There are 
only ten people in the room, so there’s probably not going to be a lot of rebuttal 
today anyway.  After hearing the case and asking questions, the Board will take 
the matter under advisement and they will render all of their decisions at the end 
of the meeting.  So, if you wish to know their decision on a specific case, you can 
either stay until the end of the meeting or you can check the Planning 
Department website this afternoon—we update the website about 30 minutes 
after the meeting ends—or you can call the Planning Department sometime this 
afternoon. This meeting is being tape recorded, so we’ll ask everyone who 
speaks to speak directly into the microphone on the podium.  State your name 
and please spell your last name for us.  Finally, out in the foyer there are two 
binders that contain the staff reports for each case, including the conditions that 
have been recommended by the staff. 
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Mr. Nunnally - Thank you.   
 
UP 36-2006 Richmond Elks Lodge, requests a temporary 

conditional use permit pursuant to Section 24-116 
(c)(1), to conduct a turkey shoot at 10022 Elk Pass 
Lane (Parcel 750-768-4929), zoned A-1, Agricultural 
District (Three Chopt). 

 
Mr. Nunnally - Is there anyone else interested in this case?  All right. 
 
Mr. Blankinship - Do you swear the testimony you are about to give is 
the truth and nothing but the truth, so help you God? 
 
Ms. Childress - I do. 
 
Mr. Nunnally - Please state your name for the record, ma’am, and 
tell us what you are requesting. 
 
Ms. Childress - Tamara Childress.  I am requesting, through the 
Richmond Elks Lodge #45, that we obtain a turkey shoot permit. We’ve been 
holding this event since 1987 without any issues or any problems. 
 
Mr. Nunnally - Since 1987? 
 
Ms. Childress - Yes sir. 
 
Mr. Wright - Have you read the conditions that are proposed for 
this case? 
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Ms. Childress - No sir. I’ve been sent by proxy. 
 
Mr. Nunnally - Well, I think you ought to look at these conditions.  I’m 
sure that you can comply with them. Are these the same conditions, Mr. 
Blankinship, or do we have some changes? 
 
Mr. Blankinship - I believe they’re the same, Mr. Chairman. 
 
Mr. Nunnally - Looks about the same. 
 
Ms. Childress - I am aware that there are no alcoholic beverages on 
the premises during the turkey shoot. 
 
Mr. Wright - Do you have restrooms provided there? 
 
Ms. Childress - Yes sir, we do.  Both inside and outside. 
 
Mr. Wright - Do you understand about the gauge for the shotgun 
shells? 
 
Ms. Childress - Yes. 
 
Mr. Wright - The barrier? 
 
Ms. Childress - Yes. We do have that barrier up permanently, 
actually. 
 
Mr. Wright - The times for the permit, the basic things? 
 
Ms. Childress - Yes sir. 
 
Ms. Harris - I have one concern and that is the Friday hours from 
5 to 10.  You are near an office complex, are you not? 
 
Ms. Childress - Yes ma’am. 
 
Ms. Harris - I know office hours are usually until 5:00. I just 
wondered if the Board needed to look at that Friday time to maybe move it back 
an hour.  Do you think that’s necessary?  I know we have had no complaints in 
the past. 
 
Ms. Childress - Right. 
 
Ms. Harris - We don’t want to have complaints either. 
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Ms. Childress - I understand your concern.  All I can tell you is that I 
know that they’ve held the event since 1987 without any problems, without any 
issues.  We’re set back in the woods away from the office buildings and office 
complex. We’re not really close to them. 
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Mr. Blankinship - Do you anticipate having a lot of people arrive right at 
5:00? 
 
Ms. Childress - No sir, they kind of trickle in.  It’s anywhere between 5 
and 7. 
 
Mr. Blankinship - Clearly, if it were like a concert starting at 5 and you 
had a slug of traffic arriving right at 5, trying to make a left across Lake Brook 
would be a nightmare. 
 
Ms. Childress - Yes, I agree. 
 
Ms. Dwyer - I would be amenable to moving it to six if that’s a 
concern. 
 
Mr. Kirkland - I don’t assume this causes any more problem than 
the Innsbrook After Hours. 
 
Ms. Childress - We’re a much smaller organization also. 
 
Mr. Kirkland - They start flowing in there about 4:30 even though the 
gates don’t open till like 6:30 or so.  I don’t think there’d be any more. 
 
Ms. Dwyer - Where exactly is Innsbrook After Hours? 
 
Mr. Kirkland - Right behind this property. 
 
Mr. Blankinship - You don’t get there on this road; you’d go straight 
down Lake Brook. 
 
Ms. Dwyer - It’s very awkward to turn into Elk Pass. 
 
Mr. Blankinship - It’s that turn across Lake Brook. 
 
Ms. Dwyer - If there’s a lot of traffic flowing out of Lake Brook, it 
would be— 
 
Ms. Childress - We have our meetings on Wednesday nights at the 
same time as Innsbrook has their concerts and we don’t have any problem going 
across there. 
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Ms. Dwyer - What is your affiliation with the Elks Lodge? 357 
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Ms. Childress - I’m actually the Drug Awareness Chairman. 
 
Ms. Harris - My concern about the time was not just because of 
traffic, but because of the range of the artillery that you use. 
 
Mr. Kirkland - What time do you start shooting? 
 
Ms. Childress - I’m sorry, I don’t know. 
 
Mr. Kirkland - You say you get there at 5, but what time do you 
actually— 
 
Ms. Childress - I would assume it starts within 5:30, quarter to 6, 
somewhere in there, as soon as they get everything set up and draw names and 
that kind of thing. 
 
Mr. Wright - In other words, it takes a while to get the operation up 
and running. 
 
Ms. Childress - Right. It’s going to take a little while to get going.  We 
don’t start shooting at 5. 
 
Mr. Wright - You begin the operation at 5, so you have to set up 
and so forth. 
 
Ms. Childress - Yes sir. 
 
Mr. Nunnally - Any other questions? 
 
Ms. Harris - If we ask you to change it to 6:00, would you agree to 
that? 
 
Ms. Childress - Absolutely. 
 
Ms. Dwyer - I know in the past we’ve had some discussion about 
alcoholic beverages and this says, “No beverages will be consumed in the area 
of the turkey shoot.”  I thought in the past we had prohibited alcohol on the 
premises during the turkey shoot. 
 
Mr. Blankinship - It’s done case by case because each location does it 
a little differently. I don’t know what the Elks Lodge does.  Do you serve alcohol? 
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Ms. Childress - We serve alcohol inside the building and have a 
permit for that from the ABC Board.  We do not allow any alcohol to go outside of 
the building. 
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Mr. Nunnally - At any time? 
 
Ms. Childress - At any time. 
 
Mr. Nunnally - Okay.  All right. Any other questions?  Anyone in 
opposition?  Hearing none, that completes the case. Thank you for coming, 
ma’am. 
 
DECISION 
 
Mr. Nunnally: UP-36-2006, Richmond Elks Lodge. 
 
Mr. Wright - Move we approve the application. 
 
Mr. Kirkland - Second. 
 
Ms. Dwyer - There was a discussion about a change in time. 
 
Mr. Nunnally - 6 p.m. 
 
Ms. Dwyer - From 5 to 6, and the applicant did agree to that. 
 
Mr. Nunnally - All right. 
 
Mr. Wright - I don’t [unintelligible], but if you want to change it to 6, 
I’ll agree. 
 
Mr. Nunnally - Motion by Mr. Wright, second by Mr. Kirkland that it 
be approved with the condition that it start at 6 p.m. instead 5 p.m. 
 
Ms. Harris - On Friday. 
 
Mr. Nunnally - On Friday. 
 
Mr. Wright - If you want to compromise, you can say no shooting 
till 6. 
 
Ms. Dwyer - My only concern was it’s so awkward getting in there 
at 5 on Friday with the traffic from the Innsbrook area.  I don’t think the shooting 
is a problem as much as the traffic is, but apparently, they haven’t had problems 
in the past.  It’s not like a concert where people are trying to get there at 5; I think 
they filter in. 
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Mr. Wright -  Surprised they have as many people do it; I don’t 
know. 
 
Mr. Nunnally - Okay, what is the condition, then? 
 
Mr. Blankinship - Mr. Wright, what’s the motion? 
 
Mr. Wright - If you want to change it to 6, they agreed to it. Let’s 
change it to 6:00 if that makes everybody happy. 
 
Ms. Harris - That’s fine. 
 
Mr. Nunnally - Motion by Mr. Wright to change it to 6, and second by 
Mr. Kirkland, I believe, right? 
 
Mr. Kirkland - Yes, that’s correct. 
 
Mr. Nunnally - All in favor say aye.  Been approved. 
 
After an advertised public hearing and on a motion by Mr. Wright, seconded by 
Mr. Kirkland, the Board granted application UP-36-2006 for a temporary 
conditional use permit pursuant to Section 24-116(c)(1) to conduct a turkey shoot 
at 10022 Elk Pass Lane (Parcel 750-768-4929) zoned A-1, Agricultural District 
(Three Chopt).  The Board granted the temporary conditional use permit subject 
to the following conditions: 
 
1.  The land shall be properly posted to show the particular area where the 
shooting is to occur and where the impact area is located. 
 
2    No alcoholic beverages may be consumed in the area of the turkey shoot.  A 
sign to this effect must be conspicuously posted in the immediate vicinity of the 
shooting area. 
 
3.   No inebriated person or person under the influence of alcohol may be 
permitted in the shooting area. 
 
4.   Restrooms shall be provided. 
 
5.  The turkey shoot shall only involve the use of shotguns no larger than 12 
gauge and low powered shells containing No. 8 shot. 
 
6.   A 6 foot high shot barrier of straw, hay bales, or mounded dirt shall be 
erected behind the targets as an added precaution.  This barrier shall be located 
a maximum of 10 feet behind the targets and extend 10 feet beyond each end of 
the target line. 
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7.   [AMENDED] This permit allows the turkey shoot on Fridays between 6:00 pm 
to 10:00 pm and on Saturdays, 2:00 pm to 10:00 pm, from September 1, 2006 
through March 31, 2007, after which time this use permit shall expire. 
 
 
Affirmative: Dwyer, Harris, Kirkland, Nunnally, Wright 5 
Negative:        0 
Absent:        0 
 
 
Mr. Nunnally - Next case, Mr. Blankinship. 
 
A-33-2006 Shurm Construction requests a variance from 

Section 24-95(b)(8) to build a one-family dwelling at 
150 Cedar Fork Road (Parcel 811-725-9348), zoned 
A-1 Agricultural District (Fairfield).  The lot width 
requirement and total lot area requirement are not 
met.  The applicant has 27,173 sq. ft. lot area and 87 
feet lot width, where the Code requires 30,000 sq. ft. 
lot area and 150 feet lot width. The applicant requests 
a variance of 6,827 sq. ft. lot area and 63 feet lot 
width. 

 
Mr. Nunnally - Anyone here interested in this case, please stand and 
raise your right hand.  Anyone here? 
 
Mr. Kirkland - Mr. Chairman, I think we could pass this to the end of 
the agenda. 
 
Mr. Nunnally - Okay. 
 
UP-37-2006 H H Hunt Homes requests a temporary conditional 

use permit pursuant to Section 24-116(c)(1) to locate 
a temporary sales trailer at 10904 Staples Mill Road 
(Linden Pointe) (Parcel 761-769-5748), zoned R-5AC, 
General Residential District (Conditional) (Brookland). 

 
Mr. Nunnally - Anyone here interested in this case?  If so, please 
stand and raise your right hand and be sworn. 
 
Mr. Blankinship - Do you swear the testimony you’re about to give is 
the truth and nothing but the truth, so help you God? 
 
Mr. Rollins - Yes I do. 
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Mr. Nunnally - Please state your name for the record, sir, and tell us 
what you are requesting. 
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Mr. Rollins - My name is Scott Rollins and I am requesting the 
approval of a temporary conditional use for the sales trailer in the subdivision 
Linden Pointe. 
 
Mr. Blankinship - Your last name is R-O-L-L-I-N-S? 
 
Mr. Kirkland - Mr. Rollins, have you read the staff report? 
 
Mr. Rollins - The Zoning Appeals Case Report? 
 
Mr. Kirkland - Yes sir. 
 
Mr. Rollins - Yes, I have. 
 
Mr. Kirkland - Are you going to have the correct number of parking 
places at five? 
 
Mr. Rollins - Yes. 
 
Mr. Kirkland - How about the septic?  Are you going to be hooked 
up to water and sewer, or are you going to use a port-a-john? 
 
Mr. Rollins - I was going to use a handicapped-accessible port-a-
john. 
 
Mr. Kirkland - Okay. You’ll put it behind the trailer? 
 
Mr. Rollins - Correct, and screen it. 
 
Mr. Kirkland - All right, that’s all I have to say. 
 
Mr. Nunnally - Anyone else have questions for Mr. Rollins?  Hear 
none, that concludes the case. Thank you for coming, sir. 
 
Mr. Rollins - The only question I had—I’m sorry.  I don’t know if 
this is the right protocol or not, but if the date could be moved 15 days back. So, 
from September 15th to June 15th instead of October 1st to July 1st. 
 
Mr. Blankinship - The condition states that it will removed July 2nd. 
2006. 
 
Mr. Rollins - Okay.  What I was requesting is if I could open it up 
sooner and close it sooner as well. 

August 24, 2006  Board of Zoning Appeals  13



 585 
586 
587 
588 
589 
590 
591 
592 
593 
594 
595 
596 
597 
598 
599 
600 
601 
602 
603 
604 
605 
606 
607 
608 
609 
610 
611 
612 
613 
614 
615 
616 
617 
618 
619 
620 
621 
622 
623 
624 
625 
626 
627 
628 
629 

Mr. Blankinship - That’s just informational.  You’re not bound by that 
date. 
 
Ms. Dwyer - What’s informational? 
 
Mr. Blankinship - The first paragraph of the background where it states 
that they’re requesting permission for the trailer to be there October 1st. He’s 
saying they’d like to have it there September 15th. 
 
Mr. Rollins - On or around that day. 
 
Mr. Blankinship - If the Board approves the application, once it’s 
approved, it’s effective. 
 
Mr. Kirkland - They can put it in the next day. 
 
Mr. Rollins - Okay.  That’s all. Thank you. 
 
Mr. Nunnally - Okay, thank you, sir. 
 
DECISION: 
 
Mr. Nunnally: UP-37-2006. 
 
Mr. Kirkland - I move we approve it. 
 
Mr. Wright - Second. 
 
Mr. Nunnally - Motion by Mr. Kirkland, second by Mr. Wright it be 
approved.  All in favor, say aye.  All right.  Opposed?  Been approved. 
 
After an advertised public hearing and on a motion by Mr. Kirkland, seconded by 
Mr. Wright, the Board granted application UP-37-2006 for a temporary 
conditional use permit pursuant to Section 24-116(c)(1) to locate a temporary 
sales trailer at 10904 Staples Mill Road (Linden Pointe) (Parcel 761-769-5748), 
zoned R-5AC, General Residence District (Brookland).  The Board granted the 
temporary conditional use permit subject to the following conditions: 
 
1.  Only the improvements shown on the plan filed with the application may be 
constructed pursuant to this approval. No substantial changes or additions to the 
layout may be made without the approval of the Board of Zoning Appeals.  Any 
additional improvements shall comply with the applicable regulations of the 
County Code. 
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2.  The trailer shall be skirted on all sides with a durable material as required by 
the building code for a permanent installation. 
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3.  A detailed landscaping and lighting plan shall be submitted to the Planning 
Department with the building permit for review and approval.  Approved 
landscaping shall be installed as soon as the weather permits.  All landscaping 
shall be maintained in a healthy condition at all times. Dead plant materials shall 
be removed within a reasonable time and replaced during the normal planting 
season.   All exterior lighting shall be shielded to direct light away from adjacent 
property and streets. 
 
4.  The trailer shall be removed from the property on or before July 2, 2007, at 
which time this permit shall expire. 
 
5.  Any portable toilet or holding tank shall be screened in a manner acceptable 
to the Henrico County Planning Department and be located behind the trailer. 
 
6.  The applicant shall satisfy the Department of Public Works that adequate 
sight distance has been provided entering onto Springfield Road and adequate 
parking has been provided on the site.  A minimum of five parking spaces shall 
be provided 
 
7.  If construction plans show more than 2,500 square feet of land disturbance, 
the applicant shall submit an Erosion and Sediment Control plan to the 
Department of Public Works for review and approval.  Plans may be submitted 
with construction plans or separately. 
 
 
Affirmative: Dwyer, Harris, Kirkland, Nunnally, Wright 5 
Negative:        0 
Absent:        0 
 
 
Mr. Nunnally - Mr. Blankinship. 
 
UP-38-2006 Richmond Retirement Residence requests a 

temporary conditional use permit pursuant to Section 
24-116(c)(1) to locate a temporary sales trailer at 
10300 Three Chopt Road (Parcel 749-755-4576), 
zoned R-6C General Residential District (Conditional) 
(Three Chopt). 

 
Mr. Nunnally - Is there anyone else here interested in this case?  If 
so, will you please stand and raise your right hand. 
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Mr. Blankinship - Would you raise your right hand, sir?  Do you swear 
the testimony you’re about give is the truth and nothing but the truth, so help you 
God? 
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Mr. Rose - I do. 
 
Mr. Nunnally - Please state your name for the record, sir, and tell us 
what you’re requesting. 
 
Mr. Rose - My name is Adrian Rose.  We are requesting a 
temporary permit for a sales trailer at our site at 10300 Chopt Road. 
 
Mr. Nunnally - You’re going to have this until December the 31st? 
 
Mr. Rose - Excuse me? 
 
Mr. Nunnally - You request permission to have the sales trailer on 
site until December the 31st? 
 
Mr. Rose - That is correct. 
 
Mr. Wright - Have you read the conditions of this case? 
 
Mr. Rose - Yes. 
 
Mr. Wright - Do you have any problem with them? 
 
Mr. Rose - Not at all. 
 
Ms. Dwyer - One statement made in the staff report was that the 
trailer has already been put in place and that it’s too close to Three Chopt Road. 
 
Mr. Rose - It is being moved as we speak. 
 
Ms. Dwyer - Okay. So, it will be 35 feet from the road? 
 
Mr. Rose - It will be 45 feet. 
 
Ms. Dwyer - I was wondering why we had this buffer provision 
included, Mr. Blankinship, in our package that requires a 50-foot buffer, which I 
would think would require the trailer to be 50 feet inside the property line. 
 
Mr. Blankinship - Yes. 
 
Ms. Dwyer - The staff report said only 35 feet. 
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Mr. Kirkland - Looks to me like the trailer’s going to sit smack dab in 
the 50-foot transitional buffer. 
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Mr. Rose - Correct. 
 
Mr. Kirkland - Should we set it behind that? 
 
Mr. Blankinship - I believe we discussed that with the Comprehensive 
Planning Section and they felt like during the construction period, everyone 
understood the buffer would be disturbed.  Once construction is complete, the 
buffer is to be landscaped. So, it’s not an undisturbed buffer, as you see in some 
cases. 
 
Mr. Kirkland - Okay. 
 
Mr. Blankinship - It was a buffer to be landscaped toward the end of 
construction.  I think our conclusion—I’ll ask Mr. Gidley to correct me if I’m wrong 
because he actually handled this.  I believe our conclusion was that as long as 
the trailer is gone by the end of this year, and the buffer is restored promptly into 
next year, we don’t have a problem with the trailer being in the buffer. 
 
Mr. Gidley -  Right now, it’s just cleared and there’s construction 
that’s bringing equipment in and out of there. 
 
Ms. Dwyer - I guess I raised the question because the proffer 
requires a berm and that might be something that would be constructed prior to 
the time the trailer would be moved. 
 
Mr. Rose - It’s already in place. 
 
Ms. Dwyer - The berm is already in place. 
 
Mr. Rose - It’s already in place. As a matter of fact, the berm sits 
probably 6, 6-1/2 feet in the air. 
 
Ms. Dwyer - Okay. 
 
Mr. Rose - From the main level of the property.  As you can see, 
where that trailer is sitting now, it is going to go to the left of that back to that tree 
line.  There is a 6-1/2 foot berm that runs right across the back of that to the next 
property line. 
 
Mr. Blankinship - So, the berm doesn’t show in this photograph.  This 
was done after we took this photograph. 
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Mr. Rose - Right. You can’t see it because it’s behind that red 
dumpster. 
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Mr. Blankinship - We took this photograph about four weeks ago. 
 
Mr. Kirkland - Can we get that on our screen? 
 
Mr. Blankinship - Yes sir. 
 
Ms. Dwyer - What will be the timing of the landscaping of the 
buffer? 
 
Mr. Rose - Well, actually, that trailer probably will be gone by the 
first of December and landscaping will begin late November. 
 
Mr. Blankinship - So, you’re giving yourself a month of float. 
 
Mr. Rose - Yes. 
 
Mr. Wright - No CO’s will be granted until the buffer is completed.  
Is that correct, Mr. Blankinship? 
 
Mr. Blankinship - Yes sir. 
 
Mr. Nunnally - Any other questions?  Anyone in opposition?  Hear 
none, that completes the case. Thank you for coming, sir. 
 
Mr. Rose - Thank you. 
 
DECISION: 
 
Mr. Nunnally - UP-38-2006, Richmond Retirement Residence. 
 
Mr. Wright - Move we approve. 
 
Mr. Nunnally - Motion by Mr. Wright to be approved.  Do I have a 
second? 
 
Mr. Kirkland - Second. 
 
Mr. Nunnally - Second by Mr. Kirkland. All in favor say aye.  
Opposed?  Been approved. 
 
After an advertised public hearing and on a motion by Mr. Wright, seconded by 
Mr. Kirkland, the Board granted application UP-38-2006 for a temporary 
conditional use permit pursuant to Section 24-116(c)(1) to locate a temporary 
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sales trailer at 10300 Three Chopt Road (Parcel 749-755-4576), zoned R-6C, 
General Residence District (Conditional) (Three Chopt).  The Board granted the 
temporary conditional use permit subject to the following conditions: 
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1.  Only the improvements shown on the plan filed with the application may be 
constructed pursuant to this approval. No substantial changes or additions to the 
layout may be made without the approval of the Board of Zoning Appeals.  Any 
additional improvements shall comply with the applicable regulations of the 
County Code. 
 
2.  The trailer shall be skirted on all sides with a durable material as required by 
the building code for a permanent installation. 
 
3.  A detailed landscaping and lighting plan shall be submitted to the Planning 
Department with the building permit for review and approval.  Approved 
landscaping shall be installed as soon as the weather permits.  All landscaping 
shall be maintained in a healthy condition at all times.  Dead plant materials shall 
be removed within a reasonable time and replaced during the normal planting 
season.  All exterior lighting shall be shielded to direct light away from adjacent 
property and streets. 
 
4. The trailer shall be removed from the property on or before January 2, 2007, at 
which time this permit shall expire.  Upon removal of the trailer, the site shall be 
bought into compliance with the buffer required by proffer 11(a) of rezoning case 
C-16C-04 and the approved landscaping plan. 
 
5  Any portable toilet or holding tank placed on the site shall be located 
underneath the sales trailer and shall be screened from view. 
 
6.  The applicant shall satisfy the Department of Public Works that adequate 
sight distance has been provided entering onto Three Chopt Road and adequate 
parking has been provided on the site.  A minimum of five parking spaces shall 
be provided. 
 
7.  If  construction plans show more than 2,500 square feet of land disturbance , 
the applicant shall submit an Erosion and Sediment Control plan to the 
Department of Public Works for review and approval.  Plans may be submitted 
with construction plans or separately. 
 
8.  The trailer shall set back at least 35 feet from the existing property line along 
Three Chopt Road. 
 
 
Affirmative: Dwyer, Harris, Kirkland, Nunnally, Wright 5 
Negative:        0 
Absent:        0 

August 24, 2006  Board of Zoning Appeals  19



 858 
859 
860 
861 
862 
863 
864 
865 
866 
867 
868 
869 
870 
871 
872 
873 
874 
875 
876 
877 
878 
879 
880 
881 
882 
883 
884 
885 
886 
887 
888 
889 
890 
891 
892 
893 
894 
895 
896 
897 
898 
899 
900 
901 
902 
903 

 
The Board granted the request because it found the proposed use will be in 
substantial accordance with the general purpose of objectives of Chapter 24 of 
the County code. 
 
Mr. Nunnally - Next case, Mr. Blankinship. 
 
A-34-2006 David Atkinson requests a variance from Sections 

24-94 and 24-9 to allow the existing dwelling to 
remain at 10303 Winston Boulevard (Glen Allen 
Heights) (Parcel 773-764-1807 [part]), zoned R-3, 
One-Family Residence District (Fairfield). The lot 
width requirement and public street frontage 
requirement are not met. The applicant has 35 feet lot 
width and 35 feet public street frontage, where the 
Code requires 80 feet lot width and 50 feet public 
street frontage. The applicant requests a variance of 
45 feet lot width and 15 feet public street frontage. 

 
Mr. Nunnally - Is there anyone else interested in this case?  If so, 
please stand and raise your right hand and be sworn. 
 
Mr. Blankinship - Do you swear the testimony you’re about to give is 
the truth and nothing but the truth, so help you God? 
 
Mr. Minter -  I do. 
 
Mr. Nunnally - Please state your name for the record, sir, and tell us 
what you’re requesting. 
 
Mr. Minter -  My name is Richard Minter with Potts, Minter, and 
Associates. I’m representing the family of David Atkinson.  On this parcel of land, 
there exist two houses. The one in the rear has more or less been there for 30 or 
40 years.  This is an estate and they’re trying to settle the estate. There was not 
enough public road frontage to split the property.  Both parcels have enough 
square footage. What I have done is laid out a 35-foot strip on the left side of 
their property to be sold with the piece in the back. That way, the garage that’s 
behind the existing main house will be within the County Code.  What he needs is 
the setback requirements and the road frontage. 
 
Mr. Blankinship - The lot width requirement. 
 
Mr. Minter -  Right. The road frontage, we cannot meet the 50 feet 
without tearing down the garage that’s sitting there. 
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Ms. Dwyer - What’s the garage being used for now?  Is it used as 
a residence? 
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Mr. Minter -  No. The garage is a garage.  Do you have my 
drawing that’s attached? 
 
Ms. Dwyer - Yes. 
 
Mr. Minter -  The garage that I tried to meet up on front, that is a 
garage. The residence in the back is the residence in question. 
 
Ms. Dwyer - Right. 
 
Mr. Minter -  The garage now is a garage. 
 
Ms. Harris - You have no plans to tear down this garage, right, to 
make this a part of the parcel? 
 
Mr. Minter -  No. 
 
Ms. Harris - Okay. 
 
Mr. Minter -  There are some questions on here about the tires and 
building materials. The person that’s renting the house right now, he’s a guy that 
takes down trees. He uses the tires in his business when the trees fall down so 
they won’t tear up the yard, sidewalks, whatever. By Friday, the tires are being 
moved and whatever this construction debris is they are talking about, they were 
taking some stuff out of some sheds and cleaning up the place. That’s when 
whoever went there to take pictures, I guess that’s what they saw. 
 
Mr. Kirkland - Mr. Blankinship, this property is zoned R-3, right? 
 
Mr. Blankinship - Yes.  I believe that’s correct, yes sir. 
 
Mr. Kirkland - I was just wondering why there’s a business running 
out of the back of this particular building with the tires for tree service. 
 
Mr. Minter -  That’s where he lives. 
 
Mr. Kirkland - Well, I’m sorry, that’s an R-3 zoning.  It’s residential.  
It’s not a business zoning. 
 
Mr. Blankinship - As long as the only portion of the business that’s done 
there is the office work.  If he answers his phones and does his books there, 
that’s fine, but he’s not allowed to store equipment or materials there. 
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Mr. Kirkland - How was this lot created?  I read the staff report. 
Something about land sold off or something.  Will you give me a little history on 
this? 
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Mr. Blankinship - This lot had not been created yet.  Originally, it was a 
longer lot.  It was part of an old subdivision, Glen Allen Heights, which I want to 
say was from the 1920’s.  Then when they came in behind here with Woodman 
Trace subdivision, they bought the rear portion of this lot, all of the adjoining lots 
to the south, which was also part of the old Glen Allen Heights, and part of some 
other properties in the area. Consolidated all that for Woodman Trace 
subdivision. At that time, staff met with the developers and tried to get them to 
buy all of this parcel and include all of this parcel in Woodman Trace so that they 
could provide access to this house. This house was already in existence and we 
were already aware of it as an oddity where the house was on the same lot as 
another house and couldn’t have public street frontage.  I don’t recall whether 
they were unable to purchase the property or just unable to come to agreement 
on terms or why it was not included. They did buy part of this property and 
incorporate it into Woodman Trace.  Lots 5 and 6 there at Woodman Trace were 
a part of this property.  For whatever reason, this was just left hanging out there. 
We knew it would come back at some point and be an issue. 
 
Ms. Harris - How was this brought to your attention, Mr. 
Blankinship? 
 
Mr. Blankinship - I believe Mr. Minter said that they are settling the 
estate. 
 
Mr. Minter -  Settling the estate. There is no solution to make this 
two parcels of land except for what I’m trying to do right now, and to leave the 
existing house that’s been there and in use for 30, 40 years, the house in the 
rear. 
 
Mr. Gidley - Do you know how they got a second home on a 
single-family zoned lot? 
 
Mr. Minter -  I don’t know. 
 
Mr. Nunnally - You keep looking back there; is that Mr. and Ms. 
Atkinson? 
 
Mr. Minter -  No, that’s his daughter. 
 
Mr. Nunnally - Do they want to speak?  If so, please come down 
front, please. 
 
Ms. Mills - Hi, my name’s Mary Mills.  What was the question? 
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Mr. Blankinship - According to our tax records, this building that is now 
a dwelling was originally built as a garage, or else it doesn’t show on the tax 
records at all.  There’s no record on the tax record of a second dwelling having 
been approved. So, either this was a garage that was converted to a dwelling, or 
it was just never recorded on the tax rolls. Do you know how it got to be there? 
 
Ms. Mills - I’m his daughter.  I live in North Carolina.  It was going 
to be a garage at one point and he got the permit to do that.  Then I guess he 
decided at that point when he was going to retire, he was going to turn that into a 
house. That’s the only thing that I know that he did. 
 
Ms. Dwyer - So, he just did it. 
 
Ms. Mills - Well, he did it, but I don’t know what he was 
supposed to have done.  He did not read or write, so I don’t know exactly what 
he did.  He tried to go by whatever he knew best.  That’s all I can tell you as one 
of the children. 
 
Ms. Harris - How long has this house been used as a residence, 
do you know? 
 
Ms. Mills - I think since the mid-70’s. 
 
Mr. Blankinship - It was built in ’63, apparently. 
 
Ms. Mills - I think that was when he got the permit to start that, 
yes. 
 
Mr. Nunnally - You say, “he.”  Now, that’s Mr. Atkinson, David 
Atkinson? 
 
Ms. Mills - That’s Mr. Atkinson, my father. 
 
Mr. Nunnally - That’s your father? 
 
Ms. Mills - Yes sir. 
 
Mr. Nunnally - Thank you. 
 
Ms. Harris - Did you read the conditions? 
 
Mr. Minter -  Yes.  A couple of them are being taken care of by 
Friday, the first two. The third one is, yes, I’ll do a subdivision plat and go through 
the normal process. 
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Mr. Kirkland - You’ll tell the tenant he cannot run a business out of 
that. 
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Ms. Mills - I understand.  They’ve been there for six years. What 
happened in our absence, they just were removing debris out of a building back 
there.  That’s why I was surprised when I got the call about this. The tires are 
normally not stored there.  It’s about 12 tires.  He had them stacked along the 
fence. They’re normally not there, that’s why I was surprised about that. They’re 
going to be gone today.  They normally have a building they put those in.  No sir, 
he does not practice his business back there.  No, no sir.  He just parks his truck 
back there; that’s it.  No sir. 
 
Mr. Nunnally - Any more questions, Ms. Harris? 
 
Ms. Harris - No. 
 
Mr. Nunnally - Any other questions from the Board? Any opposition?  
Hear none, that concludes the case. Thank you for coming. 
 
Mr. Minter -  Thank you. 
 
DECISION: 
 
Mr. Nunnally - A-34-2006, David Atkinson. 
 
Ms. Harris - I move that we approve because without a variance, 
this house could not be used for any reasonable, beneficial use.  Now, it has 
been used, but it appears that the County record did not bear out giving 
permission for this home to be something other than a garage.  My motion is that 
we hold them to the conditions as set forth in the recommendation. 
 
Mr. Nunnally - Okay.  Motion by Ms. Harris to be approved.  Do I 
have a second? 
 
Mr. Wright - Second. 
 
Mr. Nunnally - Second by Mr. Wright. 
 
Mr. Kirkland - I have a question. 
 
Mr. Nunnally - Question by Mr. Kirkland. 
 
Mr. Kirkland - Mr. Blankinship. 
 
Mr. Blankinship - Yes sir. 
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Mr. Kirkland - If the garage on the home that fronts the Winston 
Boulevard wasn’t there, could they get the road frontage that they needed? 
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Mr. Blankinship - I’ll have to double-check, but I believe they are 
insufficient on lot width, that if they tried to divide they could get the 50 feet of 
road frontage, but they would still be deficient on lot width. 
 
Mr. Kirkland - Okay. 
 
Mr. Blankinship - The Code requires 80 feet of lot width, so they’d have 
to have 160 feet to have two lots and it looks like they have about 150. 
 
Mr. Kirkland - Okay.  That was my question. 
 
Mr. Nunnally - You in favor, Mr. Kirkland? 
 
Mr. Kirkland - Somebody else seconded it, didn’t they? 
 
Mr. Nunnally - Yes, but you asked the question.  All in favor say aye.  
All right.  Been approved. 
 
After an advertised public hearing and on a motion by Ms. Harris, seconded by 
Mr. Wright, the Board granted application A-34-2006 for a variance from 
Sections 24-94 and 24-9 to allow the existing dwelling to remain at 10303 
Winston Boulevard (Glen Allen Heights) (Parcel 773-764-1807 [part]), zoned R-3, 
One-Family Residence District (Fairfield).  The Board granted the variance 
subject to the following conditions: 
 
1.  This variance applies only to the public street frontage and lot width 
requirements. All other applicable regulations of the County Code shall remain in 
force. 
 
2.  The property shall be brought into compliance with the County Code, 
including removing or storing inside an enclosed building tires and building 
materials currently in the yard. 
 
3.  The applicant shall submit a plat of resubdivision to the Planning Commission 
for review and approval. This variance shall not take effect until such plat has 
been approved and recorded. 
  
 
Affirmative: Dwyer, Harris, Kirkland, Nunnally, Wright 5 
Negative:        0 
Absent:        0 
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A-35-2006 Steven Middleton requests a variance from Section 
24-9 to build a one-family dwelling at 9744 Old Dell 
Trace (Kingsbridge) (Parcel 740-736-6551), zoned R-
0, One-Family Residence District (Tuckahoe). The 
public street frontage requirement is not met. The 
applicant has 0 feet public street frontage, where the 
Code requires 50 feet public street frontage.  The 
applicant requests a variance of 50 feet public street 
footage. 
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Mr. Nunnally - I there anyone else here who is interested in this 
case?  If so, please stand and be sworn. 
 
Mr. Blankinship - Raise your right hand, please. Do you swear the 
testimony you’re about to give is the truth and nothing but the truth, so help you 
God? 
 
Mr. Middleton - I do. 
 
Mr. Nunnally - Please state your name for the record, sir, and tell us 
what you’re requesting. 
 
Mr. Middleton - My name is Steve Middleton.  I am requesting a 
variance from the County requirement that a lot have 50 feet of public road 
frontage because it does not have any public road frontage.  I received a 
variance similar to this one in 1999 when I first purchased the lot, but because of 
a misunderstanding between me and the staff of the exact actions that were 
required to vest that variance, it expired and I’m seeking to renew it. The lot’s 
adjacent to my home, which is located at 9740 Old Dell Trace and is on a 10-
acre lot, has an easement overtop of my home to get access to and from Old Dell 
Trace.  Without the variance, the lot, which is a subdivided and platted lot, 
doesn’t have any reasonable or beneficial use.  I think the lot was created in 
1963 when the Kingsbridge Subdivision was recorded. It appears that at that 
time, it might have been anticipated that that lot would connect to property to the 
east that had not yet been developed.  Unfortunately, when that property was 
developed, the streets were cul-de-sacked and so this lot did not gain access to 
the public streets.  The lot contains 1.4 acres and would meet any of the other 
County requirements, is generally consistent with the size of the other lots in the 
neighborhood, and would comply with the R-0 zoning that’s on the property.  
Because this lot adjoins the backyards of the properties surrounding it to the 
north, east, and west, it generally will have no significant impact on those and the 
only impact really is on our lot, over which that access easement crosses.  Since 
we own the adjoining home, we’re committed, of course, to building a quality 
home on this lot. It’s not a condition that’s a generally recurring nature.  Our 10-
acre lot on which our house is located cannot be further subdivided; it’s deed 
restricted from that and the granting of the variance would create only one 
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additional 1.4-acre lot.  I received a letter from one of my neighbors stating that 
they don’t have any opposition to this variance.  I know that there are a couple 
people here, my other neighbors, to speak on the matter and one of them has 
expressed an interest in continuing to enjoy the wooden view from his backyard 
of our lot.  We’d certainly be willing to offer a 20-foot landscaped or undisturbed 
easement or area around the north, and the east and west of the lot to try to 
protect that view.  Any other questions, I’ll answer those.  If I have any time left, 
I’d like to reserve that. 
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Ms. Dwyer - I have a question about the statement in paragraph 
one of your variance request, the narrative that I think you must have provided 
with your request.  It says, “The adjoining land was deed restricted from further 
subdivision.” 
 
Mr. Middleton - That is the 10.4-acre lot that we now own on which 
our house is located.  It is deed restricted from further subdivision. It was part of 
about a 60-acre tract of land that was divided into five separate lots and an 
historic easement was placed on it so that it couldn’t be further subdivided.  It 
was part of the Woodside Estate. 
 
Ms. Dwyer - Okay. So, that’s your house on the 10 acres? 
 
Mr. Middleton - That’s my house. That’s not this.  This lot was platted 
and subdivided in 1963. It’s been taxed by the county as a separate lot since that 
time. 
 
Ms. Dwyer - The deed restriction applies to your 10-acre or 10.4-
acre parcel? 
 
Mr. Middleton - Yes ma’am, that’s correct. 
 
Ms. Dwyer - I also notice on this plat there’s a statement, 100-use 
area that’s adjacent to, I guess, the lots on Old Country Trace and Old Dell Trace 
that back up to your property.  Do you know what that means? 
 
Mr. Middleton - That’s an area that we agreed not to build a house on 
when we bought. 
 
Ms. Dwyer - Okay.  That’s part of your deed as well? 
 
Mr. Middleton - That’s part of our deed-restricted lot, yes.  We just 
agreed that we wouldn’t put a house that close to our neighbors when we bought 
this lot. 
 
Ms. Dwyer - I’ve never seen that before, so I was curious.  You 
voluntarily placed that restriction on your own property. 
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Mr. Middleton - Yes. 
 
Ms. Dwyer - The other parcel, Liebert.  That, I understand, is 
owned by Lot 4. 
 
Mr. Middleton - That’s owned by the Farrell’s, the people who sent me 
the letter that said they don’t have any opposition to us getting this variance.  
Their house is, I think, valued at the County at a million seven, or something like 
that, and that lot has effectively been incorporated into their parcel of land. 
 
Ms. Dwyer - I notice they have some fencing along the back. 
 
Mr. Middleton - It’s all fenced off, yes. 
 
Ms. Dwyer - Is there a Deed of Access to that lot through your 
property? 
 
Mr. Middleton - No. 
 
Ms. Dwyer - So, there’s really no way that that lot could be 
developed in the future. 
 
Mr. Middleton - The only way it could be developed is if you squeezed 
a driveway between their house and the road that connected it to Kingsbridge. 
 
Ms. Dwyer - From Kingsbridge.  Okay. 
 
Mr. Middleton - It could go right past their house. 
 
Ms. Harris - Could we see the area photo on the screen?  Mr. 
Atkinson, can you point out where access to the [unintelligible] would be?  Mr. 
Middleton, would you point out where the access to this property would be? 
 
Mr. Middleton - It comes off of Old Dell Trace, curves up like that. 
 
Ms. Dwyer - That’s an existing gravel drive. 
 
Mr. Middleton - Follows along our existing driveway for most of the 
way and then peels off and goes there.  Our existing driveway comes through 
and comes up to the house there. They split in this area right here. 
 
Ms. Harris - You have to construct a gravel road? 
 
Mr. Middleton - The road is constructed to about this point. 
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Ms. Harris - In other words, it stops there, right? 1272 
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Mr. Middleton - The road continues this way at that point. To go to the 
lot, we would have to actually build the gravel driveway that goes back there.  
This is the area right here where we would agree to put the 20-foot buffer. 
 
Ms. Dwyer - How would you orient the house? 
 
Mr. Middleton - I think the house would be oriented this way.  It would 
face this way and back up to that house. 
 
Mr. Blankinship - Facing to the south. 
 
Mr. Middleton - It would face to the south, yes, because that’s the way 
the driveway would come in. 
 
Mr. Kirkland - Is this house served by public water and septic? 
 
Mr. Middleton - According to the County, it can be served by public 
water and sewer here.  It also can be served by a septic system on the lot at 
[unintelligible].  Our house is served by public water and public sewer. 
 
Mr. Kirkland - Oh, okay. 
 
Mr. Blankinship - We had put in the staff report that it would be served 
by public water and private septic because there was a septic approval attached 
to the application, but you’re saying you might go with public sewer; it just hasn’t 
been determined? 
 
Mr. Middleton - It could be, yes. 
 
Mr. Kirkland - Where would it come from if you put public sewer in?   
 
Mr. Middleton - It comes from Old Dell Trace.  It runs down that way 
to the lot. 
 
Ms. Harris - You’re going to actually construct the home here and 
sell it? 
 
Mr. Middleton - Well, we live here.  My original intention a year ago 
when we applied for the building permit was to anticipate that my in-laws might 
move in there. At this point, I don’t know whether we would build a spec home 
there or exactly what our plans are. 
 
Ms. Dwyer - Given that your plans are undetermined at this time, 
do you know now that these expire. 
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Mr. Middleton - Yes. 
 
Ms. Dwyer - So, would you plan to build something fairly soon? 
 
Mr. Middleton - There’s obviously a significant difference between the 
value of the buildable lot and the value of 1.4 acres sitting in the middle of the 
woods. If it’s necessary that we build it soon in order to protect that, then we 
would build it soon.  I would hope that there might be some way for us to vest the 
variance without having to actually build the house, but I’m not sure about that. 
 
Ms. Dwyer - What is required, Mr. Blankinship? 
 
Mr. Blankinship - The Board actually changed your rules on that about 
a year ago. We had suggested that you go from one year to two years, because 
we were seeing a lot of variances that were like 13 and 14 months old. When you 
did that, you also changed what it takes to keep it alive.  Let me find it in the rules 
and read it to you. 
 
Mr. Middleton - The misunderstanding that I had before was that the 
language said if you apply for a permit or start some construction activities, which 
were interpreted at that point by starting to put the driveway back to the house.  
Apparently, that is not sufficient, which is why I’m here now.  Obviously, I don’t 
want to show up every year trying to renew the variance.  Nor am I anxious, nor 
do I believe my neighbors are anxious, for me just to build a house there just to 
have the house built. 
 
Ms. Dwyer - I’m wondering if this application may be premature. 
 
Mr. Blankinship - Article 2, Paragraph 3 reads as, “All permits 
necessary for the prosecution of the work shall be applied for within two years 
from the date of authorization by the Board; otherwise, such authorization shall 
be considered void.” 
 
Mr. Middleton - If I understand correctly, that’s a Board rule, which 
could be changed by the Board. 
 
Ms. Dwyer - Well, if we change the rules, but I don’t think we 
would make an exception to that if that’s part of the rule.  So, they would have to 
apply for a building permit within two years. 
 
Mr. Blankinship - Two years, yes.  Then, of course, if they fail to 
maintain that building permit— 
 
Ms. Dwyer - The building permit would expire. 
 

August 24, 2006  Board of Zoning Appeals  30



Mr. Blankinship - Right.  If the building permit expired, I think we would 
rule that the variance had also expired. 
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Mr. Middleton - Economically, there’s a big enough incentive here for 
me to go ahead and pursue building the home there, if that’s what the question 
is. 
 
Ms. Harris - You said you had a letter from a neighbor. Do we 
have a copy of that letter?  May we see it?  Could you point out where that 
neighbor lives? 
 
Mr. Middleton - He lives there. 
 
Mr. Kirkland - So it’s possible that lot labeled Liebert on that plan, 
that he could come back for a variance and tag to that driveway in the future, too.  
Is that correct?    
 
Mr. Middleton - I wouldn’t have any interest in having him build a 
house there.  My driveway doesn’t touch his house.  I guess it would be a 
possibility. 
 
Mr. Kirkland - He could come back and try to go across that and 
come into it. 
 
Mr. Middleton - These two lots were the ones that were platted, 
subdivided, but did not get public road frontage.  This is a subdivision over here 
that was developed after these lots were platted. 
 
Mr. Nunnally - Any more questions for Mr. Middleton?  I think we’ll 
hear from the opposition. If you’ll have a seat, sir, I’ll let them speak and then 
we’ll let you have a short rebuttal. 
 
Mr. Middleton - Thank you. 
 
Mr. Pearsall -  Good Morning, Mr. Chairman, Board Members.  I’m 
Rob Pearsall, here on behalf of the Carnes’.  The Carnes’ are the neighbors who 
are on this parcel here, which is served by Drouin Drive in the Drouin Hills 
subdivision. The Carnes’ are opposed to Mr. Middleton’s application for obvious 
reasons. They feel it’s going to have a detrimental affect on their lot in which 
they’ve invested significant time and resources.  I’m here today to ask the Board 
to consider denying the application based on the legal principles of Cochran and 
the Code itself. The Board, I know, is well familiar with the case of Cochran 
versus— 
 
Mr. Blankinship - Excuse me. Before you get into the substance of your 
argument, it’s 9803 Drouin Drive?  
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[Several people talking at once.] 
 
Mr. Blankinship - Thank you. 
 
Mr. Pearsall -  The Board heard a very similar case in the very 
recent past; I think just a few months ago.  A Mr. Christofakis filed a very similar 
application for a variance on a parcel that he had, which was landlocked or 
lacked road frontage, which is, I think, a parcel if you go two more lots on this 
overhead or aerial view, you’d find Mr. Christofakis somewhere about right here.  
He had a lot behind his built lot on Drouin Drive that he was seeking a variance 
on so that he could build a single-family residence based on the notion that it 
would be the highest and best use for that parcel. He also was indicating he was 
going to put some in-laws in the residence behind his residence.  Some 
neighbors had objected to that for the same reason that Mr. Carnes objects to 
Mr. Middleton’s application. The Board considered the argument and denied that 
application, again, primarily based on the notion that every lot can be built, not 
every lot certainly should be built.  Just because it is a lot doesn’t mean there’s 
something that can be built on it.  The general premise of the recent Virginia 
Supreme Court case, Cochran, is that not every lot is going to be entitled to its 
highest and best use, but just any reasonable use. We contend there that Mr. 
Middleton has a reasonable use in the lot. It doesn’t necessarily have to be built 
and in this case ought not to be built. There’s a hardship that exists over this lot. 
It’s one that Mr. Middleton himself has created in failing to act on the prior 
variance, which was issued by the Board in 1999, which, of course, was prior to 
the 2004 decision in Cochran.  Do you have anything you’d like to add, John? 
 
Mr. Carnes - I think you’ve about said it. 
 
Mr. Pearsall -  Unless the Board has a question for me. 
 
Ms. Dwyer - What is the reasonable use, would you contend? 
 
Mr. Pearsall -  Well, right now, it’s a wooded lot. It serves as a buffer 
between the neighbors.  As you can see— 
 
Ms. Dwyer - I’m talking about the reasonable use to the owner, not 
to adjacent properties that enjoy the woods. 
 
Mr. Pearsall -  He benefits from that, too, in that he doesn’t have the 
concentrated use that you have by building in that little parcel, that carved-out 
acre in between the two subdivisions, the Drouin Hill subdivision and Mr. 
Middleton’s subdivision. 
 
Mr. Carnes -  Mr. Middleton said that, I believe, Farrell, was it, this 
homeowner here didn’t have a problem with it.  I’ve talked to—I’m not sure what 

August 24, 2006  Board of Zoning Appeals  32



their name is—that he approached me and he said he was opposed to it, this 
homeowner here.  I don’t have a letter and I apologize for that.  He told me he 
was going to show up today, but obviously, he’s not here. 
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Mr. Nunnally - What was your name, sir? 
 
Mr. Carnes - I’m John Carnes. 
 
Ms. Dwyer - That’s hearsay, so it’s really not helpful to us. 
 
Mr. Carnes -  I understand. 
 
Ms. Harris - Mr. Carnes, the 20-foot buffer proposal that Mr. 
Middleton mentioned would not satisfy? 
 
Mr. Carnes - No ma’am.  What I was concerned about was Mr. 
Middleton said he was going to have sewer or water coming down through here 
beside his driveway to his new lot that he would like to build on.  My 
understanding is that for Drouin Hills to even get sewer, which we don’t have, it 
was going to cost the homeowners, I believe it was around $60,000 per home to 
get sewer into Drouin Hills. So, I’m just curious on how he’s going to get sewer to 
this lot here and if he had sewer or if he can’t get sewer, he’d have to put a septic 
tank here, a septic field. My concern there would be these two creeks back here.  
That would be an issue with me. 
 
Mr. Blankinship - Sewer runs in Old Country Trace and Old Dell Trace, 
so I’m assuming that he can get from this location to one of those lines.  He could 
provide sewer even though it’s difficult for you in Drouin Hills. 
 
Mr. Carnes - How could he get it to that lot, though? 
 
Mr. Blankinship - I don’t know the topography, so I don’t know whether 
it would have to be pumped or whether it would drain. 
 
Mr. Carnes - He’d have to run over somebody else’s property, 
wouldn’t he? 
 
Ms. Dwyer - No. 
 
Mr. Blankinship - His own. 
 
Ms. Dwyer - His own property.  When you said Mr. Middleton 
created the hardship himself, you’re speaking simply of the fact that he did not 
exercise the earlier variance, because he did not himself create this lot; this was 
already created when, I believe, Drouin Hills was platted. 
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Mr. Pearsall -  I’m not sure; it may have been Drouin Hills subdivision 
plat.  I’m not sure. 
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Mr. Blankinship - This lot was created by the Kingsbridge in 1963. 
 
Ms. Dwyer - Okay. 
 
Mr. Carnes - So it would be Drouin Hills. It’s off of Kingsbridge, yes.  
Is there a certain frontage you have to have to have a lot? 
 
Mr. Blankinship - Yes.  Fifty feet of public street frontage. 
 
Ms. Dwyer - How many acres is your parcel? 
 
Mr. Carnes - 1.9. 
 
Mr. Nunnally - Any other questions from the Board or staff?  I thank 
you for coming. 
 
Mr. Pearsall -  Thank you for your consideration. 
 
Mr. Nunnally - Mr. Middleton, do you want to rebut to this, please? 
 
Mr. Middleton - Yes, just briefly.  With respect to having had created 
the hardship, I think the Board’s language back in 1999 was somewhat different 
and stated that in order to vest the easement, we had to apply for a permit, take 
some construction activities with respect to the lot.  So, that was a 
misunderstanding between me and the staff members that I spoke to.  With 
respect to the sewer issue, I spoke with the Utilities Department here at the 
County before applying for the easement. They told me that we could get public 
sewer and public water to this lot and, in fact, we have it to our house as well.  I 
don’t think that that’s an issue. 
 
Ms. Dwyer - Would you be willing to include that as one of the 
conditions? 
 
Mr. Middleton - Yes, yes. 
 
Ms. Dwyer - What exactly did you do to exercise, to vest, as you 
say? 
 
Mr. Middleton - I spoke with Steve Tugwell, who is no longer here, but 
who was a staff member at that time.  What I had concluded from my 
conversation with him was that if we ran our driveway, which is the shared 
common driveway back towards the lot, we didn’t actually have to connect it to 
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the lot.  That construction activity that we were doing to create part of the 
driveway that was the shared driveway to this lot was sufficient to vest it. 
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Ms. Dwyer - I didn’t see any driveway when I checked, drove on 
the site.  All I saw was the driveway to your house. I didn’t see any driveway 
branching off. 
 
Mr. Middleton - No, no, no. We didn’t do the part that braches off. 
 
Ms. Dwyer - All you did was build a driveway to your own home, 
essentially. 
 
Mr. Middleton - A portion of which would be shared. 
 
Ms. Dwyer - So, you really didn’t do anything specific to this lot. 
 
Mr. Middleton - That got over to the lot, other than at one point we 
applied for the septic permit. So, we started that process. 
 
Ms. Dwyer - You applied for the septic permit. 
 
Mr. Middleton - For a septic permit. 
 
Ms. Dwyer - That was approved? 
 
Mr. Middleton - I don’t know that it was approved.  There was a 
recommendation that a well that’s located on the lot be capped. 
 
Mr. Blankinship - We had the sketch done by the soil consultant; that’s 
what I was referring to. 
 
Ms. Dwyer - So, there’s no permit approved? 
 
Mr. Blankinship - Not that I know of. 
 
Mr. Middleton - I don’t think there’s a permit approved for the septic 
because the recommendation from the County was that we go back and cap off 
an old pipe that was located there. 
 
Ms. Dwyer - Okay. 
 
Mr. Middleton - It became a moot point when we decided that we 
could get the public sewer. 
 
Mr. Nunnally - Are there any other questions from the Board or staff?  
Hear none, that concludes the case.  I thank you for coming, sir. 
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DECISION: 
 
Mr. Nunnally:  A-35-2006, Steven Middleton. 
 
Ms. Dwyer - These are challenging cases, these lots that have 
been left dangling without road frontage.  The difference that I see in this case 
and the one down the street in the neighborhood is that in this case, there was a 
reasonable plan at the time this lot was created that might have access to County 
Club Colony, which was developed in 1985 and, unfortunately, did not actually 
provide access. So, unlike some of the other parcels we’ve seen, this parcel’s not 
only landlocked, but it’s surrounded by subdivisions on two sides, one of which 
could have provided access at the time this lot was created.  Let me rephrase 
that. At the time this lot was created, it was conceivable that access could have 
been provided by the Country Club Colony. So, it was not an inappropriate lot to 
have been staked out at the time.  Unfortunately, the surrounding subdivisions 
were not coordinated and road access was not provided to this lot or the lot next 
door. Now there’s no possibility of getting street frontage without this variance.  I 
think that satisfies the Cochran requirement.  In fact, this is a reasonably created 
lot for which there is no reasonable use at this time unless the variance is 
granted.  It does have acreage that exceeds the minimum requirement, which is 
1 acre.  It has, I believe, 1.4 acres.  The applicant has agreed to provide public 
water and sewer, which will minimize the amount of tree clearing that would 
otherwise be required for a drain field. So, for these reasons, I think that in light 
of the size of this lot and the substantial tree coverage that is available to provide 
buffers between any dwelling and surrounding dwellings, the fact that this is not 
an incompatible use, it is a single-family dwelling on a large lot that is in keeping 
with the lot size and the use of the surrounding properties, I recommended that 
we approve this request. 
 
Mr. Nunnally - Motion by Ms. Dwyer it be approved.  Do I have a 
second? 
 
Ms. Harris - Second. 
 
Mr. Nunnally - Second by Ms. Harris.  All in favor say aye.  Been 
approved. 
 
After an advertised public hearing and on a motion by Ms. Dwyer, seconded by 
Ms. Harris, the Board granted application A-35-2006 for a variance from Section 
24-9 to build a one-family dwelling at 9744 Old Dell Trace (Kingsbridge) (Parcel 
740-736-6551), zoned R-0, One-Family Residence District (Tuckahoe).  The 
Board granted the variance subject to the following conditions: 
 
1.  This variance applies only to the public street frontage requirement. All other 
applicable regulations of the County Code shall remain in force. 
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2.  At the time of building permit application, the applicant shall submit the 
necessary information to the Department of Public Works to ensure compliance 
with the requirements of the Chesapeake Bay Preservation Act and the code 
requirements for water quality standards. 
 
3.  The applicant shall present proof with the building permit application that a 
legal access to the property has been obtained. 
 
4.  The owners of the property, and their heirs or assigns, shall accept 
responsibility for maintaining access to the property until such a time as the 
access is improved to County standards and accepted into the County road 
system for maintenance. 
 
5.  [AMENDED] The dwelling shall be served by public water and sewer service. 
 
 
Affirmative: Dwyer, Harris, Kirkland, Nunnally, Wright 5 
Negative:        0 
Absent:        0 
 
 
Mr. Blankinship - Mr. Chairman, we passed over one case.  Would you 
like me to call it again? 
 
Mr. Nunnally - Yes sir. 
 
A-33-2006 Shurm Construction requests a variance from 

Section 24-95(b)(8) to build a one-family dwelling at 
150 Cedar Fork Road (Parcel 811-725-9348), zoned 
A-1, Agricultural District (Fairfield).  The lot width 
requirement and total lot area requirement are not 
met.  The applicant has 27,173 sq. ft. lot area and 87 
feet lot width, where the Code required 30,000 sq. ft. 
lot area and 150 feet lot width. The applicant requests 
a variance of 6,827 sq. ft. lot area and 63 feet lot 
width. 

 
Mr. Nunnally - Anyone here from A-33-2006?  Do I have a motion to 
defer? 
 
Ms. Harris - I move that this case be deferred until the next 
meeting. 
 
Mr. Kirkland -  I second it. 
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Mr. Nunnally - Motion by Ms. Harris, second by Mr. Kirkland that it 
be deferred until next month.  All in favor, say aye.  It’s been deferred. Thank 
you. 
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After an advertised public hearing and on a motion by Ms. Harris and seconded 
by Mr. Kirkland, the Board deferred application A-33-2006 for a variance from 
Section 24-95(b)(8) to build a one-family dwelling at 150 Cedar Fork Road 
(Parcel 811-725-9348), zoned A-1, Agricultural District (Fairfield). 
 
 
Affirmative: Dwyer, Harris, Kirkland, Nunnally, Wright 5 
Negative:        0 
Absent:        0 
 
The case was deferred from August 24, 2006, until the September 28, 2006, 
meeting.  The applicant was not present at the August 24, 2006 meeting. 
 
Mr. Nunnally - Mr. Blankinship, what did we decide about these 
Minutes.  Are we going to do them over? 
 
Mr. Blankinship - Our suggestion, Mr. Chairman, is that if each of you 
could give us any written notes that you have brought with you on the Minutes, 
we’ll take a closer look at them and bring them back for a vote next month. 
 
Ms. Dwyer - I had one page that I think there were some things 
missing.  Do you just want that page? 
 
Mr. Blankinship - Sure, that will be fine.  Thank you. 
 
Ms. Dwyer - I tried to reconstruct the sentence so it made some 
sense. 
 
Mr. Blankinship - You’re assuming the original sentence made sense. 
 
Ms. Dwyer - Well, I am assuming that. 
 
Mr. Blankinship - [Laughs.] 
 
Mr. Nunnally - Mr. Blankinship, I talked to Mr. Tokarz the other day 
on this appeal and he said he would request of you that you would send us a 
notice of when this would come up because some of us might want to go to that. 
So, if you’ll make a note of that, I’ll appreciate it. 
 
Mr. Blankinship - Yes sir, I will do it. 
 
Mr. Nunnally - Anyone else got anything to say about that appeal? 

August 24, 2006  Board of Zoning Appeals  38



 1731 
1732 
1733 
1734 
1735 
1736 
1737 
1738 
1739 
1740 
1741 
1742 
1743 
1744 
1745 
1746 
1747 
1748 
1749 
1750 
1751 
1752 
1753 
1754 
1755 
1756 
1757 
1758 
1759 
1760 
1761 
1762 
1763 
1764 
1765 
1766 
1767 
1768 
1769 
1770 
1771 
1772 
1773 
1774 
1775 

Mr. Wright - I’m interested to hear it.  I found there’s information in 
this report here that I didn’t hear at the hearing. 
 
Ms. Dwyer - I move we defer the Minutes to next month. 
 
Mr. Kirkland - Until corrections are made. 
 
Mr. Nunnally - All in favor, say aye.  The Minutes have been deferred 
until next month after corrections. 
 
Ms. Harris - Was there a second on that motion? 
 
Mr. Blankinship - I took Mr. Kirkland’s— 
 
Ms. Harris - Okay. 
 
Mr. Blankinship - —comment there to be a second. 
 
Mr. Kirkland - Thank you. 
 
On a motion by Ms. Dwyer, seconded by Mr. Kirkland, the Board deferred the 
approval, after correction, of the Minutes of the July 27, 2006, Henrico 
County Board of Zoning Appeals meeting until the September 28, 2006, meeting. 
 
 
Affirmative: Dwyer, Harris, Kirkland, Nunnally, Wright 5 
Negative:        0 
Absent:        0 
 
 
Mr. Nunnally - All right.  I guess we’ll turn it over to Mr. Blankinship. 
 
Mr. Kirkland - Yes, we can turn it over to Mr. Blankinship. 
 
Mr. Nunnally - Before we adjourn. 
 
Mr. Blankinship - All right. The floor is open for nominations for the 
Office of Chairman. 
 
Mr. Wright - I nominate Mr. James Nunnally for Chairman for next 
year. 
 
Mr. Kirkland - I second the nomination. 
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Mr. Blankinship - All right.  Mr. Nunnally has been nominated. Are there 
any further nominations for Chairman?  All right.  We will record Mr. Nunnally’s 
election by acclimation, then.  The floor is open for nominations for the Office of 
Vice Chairman. 
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Mr. Wright - I nominate Mr. Richard Kirkland. 
 
Mr. Nunnally - Second. 
 
Mr. Blankinship - All right. Mr. Wright has nominated Mr. Kirkland. Are 
there any further nominations?  All right. We will record Mr. Kirkland’s election by 
acclimation.  Mr. Chairman, I yield the floor back to you. 
 
Mr. Nunnally - Thank you, sir. Any other business to be brought up 
today that you know of? 
 
Mr. Wright - Mr. O’Kelly’s got a word of wisdom. 
 
Mr. O’Kelly - Thank you, Mr. Chairman.  I just wanted to take a 
minute to thank Ann Cleary and Paul Gidley for the job they did to get your 
agenda out this month.  You may or may not be aware that we’re a little short 
staffed, probably will be for several more months. We certainly appreciate Ann’s 
assistance and Paul’s in continuing to get your Agenda prepared and distributed. 
 
Ms. Dwyer - Thank you very much. 
 
Mr. Kirkland - Thank you for the fresh coffee.  Next month, we 
usually get breakfast burritos and bagels. 
 
[Laughter.] 
 
Ms. Dwyer - Don’t forget the doughnuts.   
 
Mr. Kirkland - And the doughnuts. 
 
Ms. Harris - Priscilla is sick, right? 
 
Mr. Blankinship - She is on sick leave, yes. 
 
Ms. Dwyer - She’s on sick leave? 
 
Mr. O’Kelly - We don’t know much about that situation.  
 
Mr. Nunnally - Is she at home or in the hospital or? 
 
Mr. O’Kelly - We don’t know. We’re not allowed to inquire. 
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Mr. Nunnally - The reason I ask, we should do something. 
 
Mr. Kirkland - I’d like to send her a card or some flowers and we’d 
like to know where to send them. 
 
Mr. Nunnally - Why don’t you pick out a card? 
 
Ms. Dwyer - Okay.  How about a “we miss you” card? 
 
Mr. Kirkland - That would be fine. 
 
Mr. Nunnally - Mr. Kirkland will pay you for it. 
 
Mr. Kirkland - Put it on my tab. 
 
Mr. Kirkland - Motion to adjourn. 
 
Mr. Nunnally - Motion to adjourn? 
 
Ms. Harris - I move. 
 
Ms. Dwyer - I move. 
 
Mr. Kirkland - I move we adjourn. 
 
Mr. Nunnally - All in favor of adjournment. 
 
There being no further business, and on a motion by Mr Kirkland, seconded by 
Ms. Harris, the Board adjourned until September 28, 2006, at 9:00 a.m. 
 
 
   James W. Nunnally 
 
   Chairman 
 
 
 
 
 
   Benjamin Blankinship, AICP 
 
   Secretary 
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