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Mr. Madrigal - Before you is a request to the Board to build a detached
garage in the side yard of a one-family residential lot.

The subject property is part of the Westham subdivision. The lot is 4/10™s of an acre in
area and is improved with a 1.5 story, 3000 sq. ft. residence with open parking,
constructed in 1955. The applicants acquired the property in April of 2016. In November
of 2018, they requested a building permit to construct an attached 658 sq. ft. covered
patio off the rear of the home and a 2-story, 1,354 sq. ft. detached garage in the side yard.
... This is the proposed patio; and then, this is the proposed garage... Because of the
proposed location in the side yard, the code requires the approval of a CUP. ...So, this
is the existing residence, the extension of the covered patio, placement of the garage in
the side yard ...

The property is zoned R-3 and is designated Suburban Residential 2 (SR2) on the 2026
Future Land Use Map. A one-family dwelling is a principal permitted use in this district
and is consistent with the Comprehensive Plan designation. The existing residence has
a deep front setback of 63-ft. instead of 35-ft., which is typical of exception lots. The
applicant modified the rear yard by lowering the rear yard grade and instailing a 5-foot tall
retaining wall at the northeast corner of the lot. ... And here you can see the retaining wali
that goes up approximately 5-ft. tall and they removed quite a bit of soil... This grade
modification facilitates the placement of the proposed structures behind the residence,
particularly the proposed garage. The applicant intends to construct a substantial
covered patio with amenities to include an exterior fireplace and grilling kitchen off the
rear of the home. It will measure approximately 26-ft. wide by 25-ft. deep. The proposed
garage will be located at the northeast corner of the lot, occupying a portion of the side
and rear yards. The garage will be two-stories in height and will measure 24-ft. wide by
32-ft. deep. It will have a bonus room on the second floor with independent access at the
rear of the structure. Dormers will be placed on the east and west sloping sides of the
roof with much of the second floor glazing occurring on the southern and western facades.
As designed, the applicant’s request should not pose any substantial detrimental impacts
on adjacent or nearby property. The garage will be predominately in the rear yard and
the second floor is designated to overlook the applicant’s side and rear yards. The
architectural design is consistent with and will complement the existing dwelling. Glazing
on the second floor will be limited to the western and southern facades to preserve privacy
for the applicant’s adjacent neighbors. Furthermore, its deep placement on the lot will
have negligible impacts on the streetscape.

In conclusion, the propos 1 garage is consistent with both the zoning and Comprehensive
Plan designations on the property. The applicant’'s grade modifications of the rear yard
and installation of a retaining wall will facilitate the proposed structure. The proposed
architectural design will complement the existing dwelling and it will be sensitive to
maintaining his northern and eastern neighbor’s privacy through the strategic placement
of the windows on the second floor. And, the garage will have negligible impacts on the
streetscape due to its deep placement on the lot. Staff does not anticipate any detrimental
impacts with this proposal. Based on the facts of the case, staff recommends approval
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Mr. Madrigal - Thank you.

Ms. Harris - Would the applicant please come down and state your case.
Give us your name, then how do you spell your last name.

Applicant - Andy Beach, and it's B-E-A-C-H.
Ms. Harris - Thank you.
Mr. Beach - And so we bought this house two years ago and you know all

the cold winters we've been having, my wife has been wanting to park her car in the
garage. So, that's a lot of the reason for it and it seems like it's just a technicality that the
porch we're putting on now... puts it in the side yard. The garage is actually behind the
living space of the house so it feels and looks like it's going to be in the back yard, but |
know, technically, it will be in the side yard too. That's why we have to get a Conditional
Use Permit but tried to ... | called all of the neighbors; they're all friends of ours and
everybody’s 100 percent fine with everything. So, it shouldn’t have any impact on them.

Ms. Harris - Any questions of Mr. Beach?

Mr. Beli - Mr. Beach, are you familiar with the conditional ... conditions
of approval in the packet ... in the packet ... particularly number six?

Mr. Beach - | haven'’t read through it thoroughly. No, sir.

Mr. Bell - Number six reads, “The garage shall not be occupied as a
dwelling and shall not have any provision for cooking.” Do you agree with that?

Mr. Beach - Yes, sir.

Mr. Bell - Thank you.

Mr. Beach - Yes, I'm fine with all these.

Ms. Harris - Ok. Any other questions from Board members? Thank you,
Mr. Beach.

Mr. Beach - Alright, thank you guys.

Ms. Harris - Is there anyone who supports this request? Is there anyone

who is in opposition to this request? Ok, that concludes this case.
[After the conclusion of the public hearings, the Board discussed the case and

made its decision. This portion of the transcript is inciluded here for convenience
of reference.]
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3. The new construction shall match the existing dv  ling as nearly as pre cal in
materials and color.

4. All exterior lighting shall be shielded to direct light away from adjacent property and
streets.

5. The height of the garage shall not exceed 20 feet, as provided by Sec. 24-95(i)(2) of
the County Code.

6. The garage shall not be occupied as a dwelling and shall not have any provision for
cooking.

Affirmative: Bell, Green, Harris, Johnson, Reid 5
Negative: 0
Absent: 0

Ms. Harris - Mr. Blankinship, please call the next case.

Mr. Blankinship - Alright, VAR2019-00001, Eric Walker.

VAR2019-00001 ERIC WALKER requests a variance from Section 24-95(b)(5)

of the County Code to build a one-family dwelling at 713 Sibley Avenue (Lakeside
Terrace) (Parcel 786-751-2770), zoned One-Family Residence District (R-3) (Fairfield).
The lot width requirement and total lot area requirement are not met. The applicant has
6,000 square feet total lot area and 60 feet lot width where the Code requires 8,000
square feet total lot area and 65 feet lot width. The applicant requests a variance of 2,000
square feet total lot area and 5 feet lot width.

Mr. Blankinship - Would everyone who intends to speak to this case, please
stand and be sworn in.

Raise your right hands, please. Do you swear or affirm that the evidence you are about
to give is the truth, the whole truth, and nothing but the truth, so help you God?

All - Yes.

Mr. Blankinship - Mr. Gidley.

Mr. Gidley - Thank you, Mr. Secretary, members of the Board. Good
Morning

The Board - Good morning.
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Department, Public Works, Public Utilities and ask them tt r position on the isst ; ...
“Do you have any concerns?” ... And, in this case, when | talked to Public Utilities, they
indicated to me they would have a concern about selling the land because you have a
water line buried underneath there and so their ... they view the lot as being used by the
county. Actually, it's not right-of-way, it's actually a lot owned by the county.

Mr. Blankinship - It is an unusual case. Usually, water lines would run in an
easement on private property. So, it is a little unusual that the county actually owns the
property.

Ms. Harris - Property that they cannot do anything with? Is that true?

Mr. Blankinship - Other than operate the water line?

Ms. Harris - Yes. Are there other questions from Board members?

Mr. Johnson - Yes. Being out there just looking at that property | noticed that

there’s not a waterway system under it ... it's just running on the ground above that ...
that's not going to impact the applicant, and also behind it they have a new development?

Mr. Gidley - Yes, sir.
Mr. Johnson - And, that new development has a ... right directly behind it is
a waterway management system. Is that impacting ... going to impact the applicant as

well?

Mr. Gidley - On that, | think you’re saying there’s a water retention facility
behind it? |s that what you are saying?

Mr. Johnson - Yes.

Mr. Blankinship - Its storm water management.

Mr. Johnson - Yes.

Mr. Gidley - Yes, the applicant in this case, obviously will not go up on

property he does not own and he will need to account for water on his own property. |
suspect it would flow down towards Sibley Avenue then into the County sewer system.

Mr. Green - Right there.

Mr. Johnson - It would be a nice looking area.

Ms. Harris - Are there any other questions from Board members? Thank
you, Mr. Gidley.
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Mr. Silberman - When | asked if my neighbor at 709, which would be on the
other side of the proposal, was also informed in such a manner | was told, | believe, |
spoke to one of the Planners. I'm not really positive who, but it might have been Ms.
Kristen Smith. Anyway, | was told that only | was informed because only my property
would be so affected.

| would like to address my concerns as to why the variance should not be granted, and
also, in case it is granted to address the unfairness, the inconvenience and burden of a
mandated address change falling on me. Finally, | would offer a solution whereby all
concerned would be treated fairly. So, first to the objection to granting the variance ...
and it's just one real item that has to do with drainage. As far as having a new neighbor,
I'm already getting used to instant suburbia behind my house, which two years ago had
been completely wooded. But anyway, as to my objection to the granting ... | took photos,
but it was just after a slight rain a week ago. And, those don't really show much. | wish |
could have taken one today. It would have been a big difference.

There is a big drainage problem on our street. The county came about a year or so ago
and one previous time to try to mitigate the situation. The jams occur in front of and on
the parcel of land which is the County’s and also, the proposed development site where
the trees are. The crew reshaped the incline on the street somewhat to improve flow, but
that only lasted for a couple of months and now vegetation has grown once again, flooding
occurs regularly once again. My driveway is particularly affected. The water cannot
adequately reach the ditch which is in the proposed property. In my opinion, construction
there would only make the drainage flow far worse, adversely affecting my property. I'm
not an engineer, but in my opinion it would make the proposed property untenable.
Anyway, that's my only objection to the actual granting.

Number two, if the Commission ... excuse me ... should grant a variance, | would like to
protest the notion that my property should be the one forced to be the household doing
the readdressing.

My neighbor at 709 ... oh, by the way | didn’t know how many people are on the
Commission but | made two copies ... Can | hand these out?

Mr. Blankinship - Please bring them forward. Thank you.

Mr. Silberman - My neighbor at 709, which is a rental property, is adjacent to
number 705. There is no 707. And, as you can see they are right next to each other, 705
and 709. My property is quite a distance from the proposed development. The woods,
the ditch, the water access on Nobel Avent and my driveway t ng in between. If any
property should be forced to change its address, it should be 709, which could become a
much more meaningful 707 and the new house could become 709. That would be much
more orderly and conform to the County’s wish to not be of any kind of “hazard to public
safety.” However, | do not wish that my neighbor at 709 be subjected to that possibility
any more than I'd want that to happen to me. Therefore, | propose that the new property,
if granted or be ok’d by the Commission, be assigned the number of 709 .. | have
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¢ 1it. It's definitely in those trees there because | don't see it in the cleared area there,
which had been woods as well up until two years ago.

Ms. Harris - Ok. Are there other questions from Board members?

Mr. Green - Yes. How is it that the county can reassign his address, just
his address to a different number versus impacting everybody? Because that is
problematic for mail and your recommendation for 709 %, could be problematic for the
other two neighbors, his property and the other two neighbors. How did that happen?

Mr. Silberman - How would that be problematic for anybody if it was assigned
a different number?

Mr. Green - No, I'm saying how did they do that?

Mr. Silberman - Oh, | don’t know. | just have the evidence that it has been
done often enough.

Mr. Blankinship - Can you put the site map back up? [ don’'t know how that
address got assigned, but you can see what the problem is there. You have houses one
(1), three (3), five (5), nine (9), and eleven (11). And, the space between in between 9
and 11 is the vacant property. Yet, 02, 06, 08, 10, 12 ... 10 is right across from 11 ...
706, | guess, is right across from 9 ... it could be corrected either by 709 going to 707, or
by 711 going to a higher number just to create an odd number between the 9 and the 11,
but that’s not really a matter for this Board to resolve. That's something that's handled ...
there is a formula for how they decide those addresses. It's based on where the driveway
is located, and it indicates a distance from the end of a block to where the driveway is
located. So, that emergency vehicles don’t have to guess. It makes it more predictable
for them. How this one was wrongly assigned to begin with, | don’t know. But clearly, one
of those numbers was assigned incorrectly when it was assigned.

Mr. Silberman - So, my presentation and plea to do “/2” number is being
addressed to the wrong people?

Mr. Blankinship - Yes. If you want to, call Ms. Smith back ... she would be the
best person to address that. She is the addressing coordinator. So, she didn’t write the
manual but she’s the person responsible for implementing the system.

Mr. Silberman - Well, 1 apologize profusely.
The Board - That’s alright.
Mr. Blankinship - Iit's good to bring it to a public forum that way we know we

have a responsibility to follow through.
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First, | appreciate the chance to be heard. What | can do to affect how you guys see this,
I don't know, but that little red square is me directly across from where it, number seven-
hundred and eight (708) is.

All these shots been taken on good days to be out. Nice clear blue skies on all these
shots. Can we go back to the view of the cut-through area? There you go, thank you.
There is the vinyl valley, as | call it. You may possibly be catching on that | am in dissent
of this proposal. l've been living here for 20-years now. Folks, I've tried to run a little
company called Clay Appliance. It's a family business I've kept going for 60-years now,
with a pretty good popular following. | raised my son, put him in the military and living
there for the first 10-15 years thereabout, and that whole view was nothing but a wooded
lot, a wooded area. Well, little by little as I've lived there all that amount of time, I've come
to learn many, many, things. One you are not going to have a view of ... I'll ask that you
participate in imagining. If you've ever driven past the Belmont Golf Course, coming down
a road called Hilliard, from Lakeside ... you suddenly get this new panoramic view of the
road dropping away. Something so reminiscent of a place called Broaddus Flats out in
Hanover County, where this sudden drop occurs ... and you are basically looking right at
our neighborhood from that view. And, that is the depth and dropout of this bottom out
area. That is a bowl-shaped area, all the way around this whole block. I've been all around
it. | have walked the whole area with my son and my dog with many, many things to see
that every area around it is an uphill. This is a bottom bowl area with the center point
being a swamp. Down that street, beyond that view, this nice sunny day, is a swamp that
can easily be found. It has a protected reserve area around it. We can't use it. Luckily
though, these guys ... | mean, these guys have had enough ability to truck in rock and
sand and everything else to get this vinyl valley, I call it, leveled and sitting there. But, one
thing I'm just requesting that ... if anybody knows about something that's called SWR?
It's called surface water runoff and I’'m an expert at that.

Um ... some little slotted-in, cherry-picked homes were put in there in the last eight years
or something, above me, behind me on the next street back along with the fact that the
insurance adjusters and regulators I've spoken to call this whole entire area a flood risk.
Everything around here, they call a flood risk. We're in a flood plain, they call it. Sorry If
I’'m a little confused. I'm not going to prepare anything to write down. | just want to speak
to you.

But, this shot we're seeing right here, | think he’s trying to tell you something, that again,
only somebody that lives there 24-hours a day, as | would, might know. And, he's trying
to speak of ... there has been a connecting run-off ditch through the middle of that
property. It's not on the road. That angle, if you are seeing what I'm seeing right there
where the pavement ends, and that red netting and all that ... there’s no ditch there. That
is absolutely flat. There is no cut-away run-off.

This little neighborhood ... this area that has been built over 40-70 years, one to two

homes at a time, really siow development has had no raging impact of a building project
like this come into it. You could tell as you walk and traverse the area, that all the way up
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website and I'm a weather expert, in my own way. And that lot without a ditch in front of
it ... the street is completely level with the lot, itself. | left there this morning and that whole
place was a lake. Just like Pete is trying to tell you. It's just poorly managed. I've had a
county environmentalist trying to help me. They can’t pinpoint any of it and | kind of feel
sorry for whoever is going to get that lot. | think the person that wants it should know that.
That this place is poorly managed. It's out of control. The geology all through it is ... the
ground is full of clay. It does not drain water off well. And, | don’t really see any way how
you can replace the below sub-soil ground. So, we really, really have terrible drainage. |
basically looked up to see within a year or two of my dilemmas ... sure enough, here in
Pete’s driveway is the Welcome Wagon of the same little environmental people that get
sent out when we call to ask for help, and they basically come out, smile at you, look at
you and then hand you mosquito repellent cans. That'’s all that gets done. And, that was
actually the beginning of all this.

| was worried about my neighbors and people around me for the amount of mosquito
populations that are being built in these uncontrollable areas. And, that is basically a
swamp right there and if they take those trees down, and open that area ... its’ going to
be unlivable for me. | wish | could now sell my house and get out of there, but | have
somewhat lived there and ... anyway, just to quickly wrap it up ... 10 or 15 years, time
went by ... now we got sort of some new skies and some new world over here ... you can
read about it and see about it in the news every day. Battling sea level rise and climate
problem, and we are an acute example of it. It floods here all the time. I'm requesting that
if the county can’t at least do more to guarantee us that we can be professionally told that
they can control the water in this area ... and now tear this all up and make a big mud pit
out of it and remove all these long-time trees and what not, that unfortunately...

Ms. Harris - Ok, thank you, Mr. Clay. Are there questions from Board
members?

Mr. Johnson Yes, you said you've been out there for 20 years?

Mr. Clay - Yes, sir.

Mr. Johnson - Fifteen to twenty years?

Mr. Clay - Yes, sir.

Mr. Johnson - I notice on your side, as a matter of fact, by your house ... the

water is draining from your area over across the road to that.

Mr. Clay - Right. Also, I've had to tear my property up to create a
drainage ditch just to try and relieve my back property of the water standing ... I'm sorry,
| didn’t mean to talk over you.

Mr. Johnson - This development might correct some of that too. Some of
that issue is water from your side coming over there.
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tt bottt andhi aroadcalled Mc ;Sic wl it T’s out. The prc, 2rtie | the way
down past this, 709, 11, and 13 or whatever ... or may be in reverse. | may have it in
reverse. So, the only way from Pete’s house down this road to the end of it, none of them
have any ditch. It's been left that they can park their cars right in front of their homes,
right on street level and there’s no run-off at all. So, | mean, unless they were possibly
proposing to grade it, grade a ditch of some kind ... for real that took this property all the
way down to the bottom ... it's gonna keep spreading water and settling the next two over
... 709 and the next one down, they are going to continue to collect water. And, so Charles
isn't here ...

Mr. Green - So, the real problem is all that new development ... if all that
new development wasn’t there, would that house being built still be problematic for you?

Mr. Clay - Right, right. In one way, if all of that wasn't being done to
disturb any ... really sensitive water flow that's all around that that cannot be forecast or
controlled ... it may not have upset the water table or what not ... to be right up against
this last piece of property.

Mr. Green - Right.

Mr. Clay - And, since all that's been gone ... Imean ... all | can say is |
guess I'm a bit of a homebody. | do a lot of work at home. If you are around somewhere
24-hours a day, you really begin to see the constant buildup of ... I'm sorry if 'm

overstepping my time with you guys. That's a long time with you guys. If you take those
trees away, cut that property up ... it's just going to take some more rooted soil together
that's held together and just destroy what's holding it together again and we’re going to
be living with more and more water flow.

Ms. Harris - Ok. Mr. Green, does that answer your question?
Mr. Green - Yes.
Ms. Harris - Any more questions from Board members? Mr. Clay thank

you for coming in.
Mr. Clay - Thank you so much for listening.

Ms. Harris - Ok, do we have anymore persons in opposition to this
request? No?

Mr. Blankinship - Mr. Walker, | think wants a rebuttal.
Ms. Harris - Mr. Walker. Now we hear the rebuttal.
Mr. Walker - I'm not sure where to start.
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houses and stuff, and this will be close to all that ... houses in that area, and it would
close up the last lot.

Ms. Harris - Ok. Any more discussion on this particular motion? All in
favor say, aye.

Ms. Harris - Ok. Any dissention from the opposition? Ok, the motion was
approved.

After an advertised public hearing and on a motion by Ms. Harris and seconded by Mr.
Reid, the Board approved application VAR2019-00001, ERIC WALKER’s request for a
variance from Section 24-95(b)(5) of the County Code to build a one-family dwelling at
713 Sibley Avenue (Lakeside Terrace) (Parcel 786-751-2770), zoned One-Family
Residence District (R-3) (Fairfield). The Board approved the request subject to the
following conditions:

1. This variance applies only to the lot width and lot area requirement for one dwelling
only. All other applicable regulations of the County Code shall remain in force.

2. Only the improvements shown on the plot plan and building design filed with the
application may be constructed pursuant to this approval, including a brick front
foundation. Any additional improvements shall comply with the applicable regulations of
the County Code. Any substantial changes or additions to the design or location of the
improvements will require a new variance.

3. Clearing, grading, or other land disturbing activity shall not begin until the applicant
has submitted, and the Department of Public Works has approved, an environmental
compliance plan.

4. Any dwelling on the property shall be served by public water and sewer.

Affirmative: Bell, Green, Harris, Johnson, Reid 5
Negative: 0
Absent: 0

Ms. Harris - Now we move on to the next case.

Mr. Blankinship - VAR2019-00003, Mann Kidwell Shade Corporation.
VAR2019-00003 MANN KIDWELL SHADE CORP. requests a variance from

Section 24-94 of the County Code to build a loading dock and canopy at 6011 W. Broad
Street (Westwood) (Parcel 770-741-2406) zoned Business District (B-3) (Brookland).
The rear yard setback is not met. The applicant has 10 feet rear yard setback where the
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u: variz it _chang £ 1, thenl ni »ecial ext | ion re . 2dy, that
option is not available for the applicant’s request.

In conclusion, the applicant's request does not satisfy the hardship requirement as laid
out by the State Supreme Court. As such, the BZA has no authority to go further.
Additionally, the property owner has an existing reasonable use of the property, absent
the loading dock. Based on the facts of the case, staff recommends denial of the variance
request.

Ms. Harris - Are there questions of Mr. Madrigal? Thank you so much.
Mr. Madrigal - Thank you.
Ms. Harris - Let’s hear from the applicant now. Please give us your name

and spell your last name.

Applicant - Good morning. My name is Claire Shirley, and that's S-H-I-
R-L-E-Y, and | am representing Andrew Kidwell with Mann Kidwell, who is here with me
today. We disagree with the finding, how did he word it ...that the BZA does not have the
authority to grant the variance. Because we do believe it's a hindrance on the property.
Mr. Kidwell renovated the building in 2004 in the Enterprise Zone and has been operating
since then out of the existing space. Shortly after that, in 2004, they applied for the
variance and it was granted. Since then, the rules have changed. Since then, we have
had many recessions and tough economic times through which ... um ... Nan Kidwell has
weathered the storms and is now doing financially better. And, now it's appropriate to
build what the variance that was aiready approved.

So, with the rule change business is good and that's the problem. Product is coming into
the back area. We're not planning to change the use of the back area. The back area is
currently being used for zoning. | mean, for deliveries. Excuse me. So, as you can see
in the photo that's what it's being used for now. And, I'm hoping to build a structure to
enclose that. So that when deliveries come in in the rain they don’t have to stop what they
are doing. Mr. Kidwell may need to leave now, if it starts raining again to go take a delivery
in because that's what has to happen. Then it can’t sit out in the rain and we’re losing
product, we're losing merchandise, which is also revenue. This is an Enterprise Zone.
Business grows and now that’s the problem. We need to build this loading dock in order
to enclose it. It will also screen the delivery area from the adjacent residential property.

The adjacent properties ... | don’t know if you can go back to that ... the photos that show
the adjacent properties. Those buildings are ... oh, I'm sorry ... maybe the aerial. The
buildings on either side also are commercial. Also, as you can see in that photo, they go
all the way to the back property line. There is no 40-foot setback on those properties.
They were built prior to that ordinance going into effect. Their deliveries come in those
back areas just like this property proposes to do.
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Ms. Shit /- Engine _..

Ms. Harris - Engineer. | noticed on the application ... you said that ... you
used the words “unnecessary health and safety risk that could be improved.” | was just
... I had a question about what’s unhealthy?

Mr. Kidwell - Can | answer that?
Ms. Harris - Please, please answer that for me.
Mr. Kidwell - Well, actually when it's cold and you are standing out in the

rain for 30-minutes to an hour ...

Ms. Harris - Yes, | understand. | understand. Ok. And, do you have
internal storage there?

Mr. Kidwell - Yes. We're maxed out.
Ms. Harris - You're maxed out.
Mr. Kidwell - We are maxed out. The idea of positioning this on the side of

the building where it doesn’t affect our setback seems like a logical idea, but it takes the
whole parking lot for the driver to bring the truck in from off of Broad Street and to get
turned around and lined up behind the building ... if we wanted this off the side of the
building in the middle of the parking lot, there would be no room for the tractor trailers to
actually get in and get lined up to deliver.

Ms. Harris - Yes, | understand that. | visited your site. But, are you aware
that ... do you have a copy of the report?

Mr. Kidwell - Yes.

Ms. Harris - Ok, are you aware that the rules have changed?

Ms. Shirley - Yes.

Ms. Harris - And, so they're saying according to the Cochran Case, we

have no jurisdiction, we have no authority to grant you what you wish because of the
guidelines that have been given us.

Ms. Shirley - But the wording of that ... I'm sorry, | didn’t mean to talk over
you.
Ms. Harris - Yeah.
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Mr. Bell - Is that four-feet out or actually 34-feet out and 20-feet across?
That’s going to be ...

Ms. Shirley - Right, its 34-foot back to the existing building towards the
property line and then 20-feet down to the front of the loading dock, and then it would be
4-feet high. The loading dock would be 4-feet high.

Mr. Bell - Also, what I'm hearing is talk that the business has grown well
and a lot of what | hear are business problems more so than dealing with variances.
Whether we can issue a variance or not depends on a lot of things, and one of the things
we talked about was the Cochran decision.

Ms. Harris - Right.

Mr. Bell - So, we have to look at that because that's a definite no ...
because it's no up to us to say it, it's been said. So, that then makes your growth even
harder, | realize, because you've still got to find places to put this. How would you handlie
this if this is denied?

Mr. Kidwell - The same way we’ve been doing it. It’s just ridiculous to run a
business this way. Now the pictures ... if we could pass these down, | think you'd get a
better idea of the size and the scope of what we are working with here. We're not dealing
with a box you pick up. These are minimum 4-foot by 4-foot pallets. There’s one picture
here with 12-foot long pallets, 10-foot long pallets and its cardboard separating your
finished product from Mann Kidwell is separated from a layer of cardboard from the
weather.

Mr. Bell - Right.

Mr. Kidwell - Ok. It's ... we have to pay lift gate fees for every delivery. We
have to stop what we are doing every week to receive deliveries. It's not a functional way
to run and receive a business for us. | think the pictures really need to be looked at so
you will see the size of problem.

Ms. Harris - We congratulate you on your growth.
Mr. Kidwell - Well, thank you.
Ms. Harris - But, we think you do have a growth problem here. Here in our

Code, if you have access to your business, if you are not restricted from doing your
business ... and you are not ... and you are growing, then we have no jurisdiction to,
according to Cochran, to make a decision in this case.

The ruling is there is no evidence that the 40-foot setback unreasonably restricts the use
of the property. So, you have use of the property and its growing. Your business is
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Mr. Johnson - Mr. Kent ... Kenwell ...
Mr. Kidwell - Kidwell ... but, yes sir.
Mr. Johnson - Yes, Kidwell. Also, with the structure you have ... and |

noticed that on the side where you have your doors at that you have your materials
stacked. If you, just an observation, if you went to the back of it and put the doors in the
back and changed around inside that would alleviate some of your problem. You would
still have areas to put your materials inside ... and you can do it inside. The trucks can
also come around, you might want to consider revitalizing the interior and exterior of the
facility. Like you said, our hands are tied based on the new regulations, but there are
some things that you might want to consider doing.

N rirley - The I\ ility  tn e s, it ot ui
work on the site to put the loading dock on the side, like you are saying ... in the ...

Mr. Kidwell - If you are looking at the back corner of the building, from the
rear towards Broad Street, and my parking lot is going to be to the left of that ... if | were
to put the loading dock on that corner ... ok ... and didn’t go past the back of the building
currently ... there's not enough room if | put the loading dock right there where that prompt
is they will not have enough room to pull in the parking lot and line up. It's not enough
space for the 18-wheeler. They barely have enough room now to ... between my building
and the adjacent property owners to the west. If they are going to come in and circle and
backup behind the building that there is not enough room to circle and back up to an
extension of the building off of the west side. There’s not enough room.

Ms. Harris - Ok. Mr. Green, you had a question?

Mr. Green - Mr. Kidwell, I've watched you in the development. [I've
watched you in ... how it's grown because my accountant’s office is a couple doors down
from that. So, I've actually utilized you for some of your services. So, | can certainly
appreciate it, but this is interesting that what you want to do, and | understand over time,
they’ve jammed a couple of buildings in there where you've always had some good space
... you know ... between the different businesses and like that ... you know, some Auto
Zone, some auto place just jammed up in there which crowds you. The thing that baffles
me is that you can’t do it and | don’t know why it's even brought to us if you can't do it.
Personally, | would support it, but if we can’t do it, then I'm ... I don’t ... this Cochran piece
was 1 brought to us and told it couldn’t be. And, | want son )ody to exg n thatto
me. As to why do we have people take their time to do this only to know that they can't
do it? It's a waste of their time. It's a waste of our time. If someone would just explain
the rules to them, then we wouldn’t be dealing with this.

Mr. Blankinship - Oh, we did have a meeting before they applied and we
explained both sides of the issue ...
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Mr. Blankinship - Mr. Gidley.

Mr. Gidley - Thank you Mr. Secretary, members of the Board. The subject
property located off of the southern portion of Gaskins Road, and as noted in the Staff
Report, has a rather complicated history of subdivisions and divisions and boundary line
adjustments, etc. Essentially, you have these parcels here, the one in red, the one
containing the applicant’s house up here, along with this parcel down through here. And,
this is part of the family land where back in 2001 they decided to subdivide this land. The
problem was that the subject property, itself, here ... did not meet the lot width
requirement which is required to be met up along the public street. So, they came in in
2001 and applied for a variance for this, which this Board granted. One of the neighboring
property owners appealed that decision and in a 2005 opinion, the Circuit Court of Henrico
County overturned the variance and said that the Board does not have the authority to
grant this variance.

Now the reason for this goes back to the Cochran decision that has been discussed. And
the Cochran decision basically said that ...

Mr. Blankinship - You probably don’t need to belabor the whole thing again.

Mr. Gidley - Ok, that’s fine. We'll just get on with it, which is fine with me.
And the interesting thing is ... if you look at the aerial here, you have a property here
that's undeveloped and doesn’'t have a home on it and you are left wondering, probably,
what's the court thinking ... why did the court say under Cochran this Board has no
authority to grant a variance. Well ... Judge Hicks, in his opinion, basically went back pre-
subdivision, and said look ... the family’s property was all this in here, you have the
applicant's home right here, you have what was a barn and is now a residence right here
... that is the reasonable use of the property taken as a whole and the applicant should
not have subdivided the property unless they could do so in a way that met the Zoning
Ordinance, and that's why the court overturned the decision.

The quote from Judge Hicks ... he wrote, “The R-0 Zoning District does not interfere with
all reasonable beneficial uses of the property taken as a whole” because the Higgins
family has enjoyed the use of the home “at 908 S. Gaskins and will continue to do so
without the variance request. Therefore, the Court finds that the Board of Zoning Appeals
did not have the authority to grant the zoning variance to permit the subdivision of parcels
into new lots.”

What the applicant is asking the Board to do today is to turn around and reapprove the
variance the court previously said the Board did not have the authority to grant. If |
understand their attorney’s position correctly, they're saying that State Code has been
reworded to say that the Zoning Ordinance if it unreasonably restricts the utilization of the
property may grant a variance. And, if | understand it now, they’re in effect saying that
they can develop the property but, they have to build a public road up this narrow stem,
right here ... that's expensive and that's unreasonable. The problem with that
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Mr. Green - So, he can't subdivic _ it but, he can do sc.. :th__J else with
it? They can do something else with it?

Mr. Gidley - | think what the court said is ... | mean ... we get people come
in a lot of times complaining about someone’s going to build behind me ...

Mr. Green - Right.

Mr. Gidley - ... and they’d like it to be preserved as a natural area. What
the court essentially said is, going back to Cochran, the property had a reasonable use
... ithas a house here ... it has a house here. And a lot of these lots in this area are rather
large and they're in effect ... the court, in effect, said you don’t have a right to subdivide
it further and create this new lot unless you do so in a way that meets the law. And [ think
that’s a good kind of summary of where they are coming from.

Mr. Green - Tell me ... My question is, if the owner says, “l want to buiid
another house, | can go build right there ... where there would be no problem for
themselves to subdivide? Could they do that?

Mr. Gidley - If it were originally one parcel? Once again, no sir, they could
not.

Mr. Green - Oh.

Mr. Gidley - You could essentially have one home per lot.

Ms. Harris - Mr. Gidley, are you aware that 3.9-acre sale sign that's on the
property?

Mr. Gidley - As | recall, | did see one.

Ms. Harris - Ok, I'll ask the applicant about it.

When you create a subdivision, what are the guidelines as it pertains to Cochran?

Mr. Gidley - Under ... In some ways, that's two different questions. One,
when you create a lot ... getting back to what | said earlier ... the expectation is you are
going to do so in a way that meets the Zoning Ordinance. And | think that’s especially true
when you are a professional who deals with development in the county and who knows
the rules and regulations. And, what the neighbor said in their email was that they tried to
create too many lots. They had the ability to subdivide this legally but, they just tried to
create one too many lots out of it and then they expected the Board to come in and fix
the problem.

Where Cochran comes into play, in staff's view is ... and in the court’s view was the court
looked at the property before it was subdivided and said there’s reasonable use here.
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Mr. Gidley - Yes, sir. Whattl r a owing ... 1d you no that litt
pointy area up here ... if we go back here to the site map, that's here. And what they are
showing essentially is coming in off of Daniel Street rather than Gaskins ... comingin ...

Mr. Blankinship - That's Gaskins?

Mr. Green - Yeah.

Mr. Blankinship - You're turned around, Paul, that's Gaskins.

Mr. Gidley - Oh, itis. I'm sorry.

Mr. Blankinship - Yeah, that is coming through the 50-ft. Their proposal is to
build a driveway where the original anticipation was, they would build a public street.

Mr. Green - Right.

Mr. Gidley - Ok, and that's why that was designed that way because it
does provide that as an option.

Ms. Harris - Ok, are there other questions? Thank you, Mr. Gidley.

Mr. Gidley - Thank you, Ma’am.

Ms. Harris - Let’'s hear from the applicant now, please.

Applicant’s Rep. - Madam Chair, members of the Board. My name is Andy

Condlin from Roth Jackson here on behalf of HK Development. The applicant which is
Higgins Family Limited Partnership. So, this property is 3.9 acres as showing on the
screen. I'd like to address some procedural issues first ... before we get into the
substance of the argument.

First is the staff’s report reference to a couple of folks in opposition and | have here, I'm
gonna give you a couple of things ... a number of ... emails from two folks who were in
opposition in the staff report but have since, after we’ve sat down with them and gone
over it, they’re able to say that they support it including Mr. Tagent ... Mr. & Mrs. Tagent
who are here now. Also, here are ... the adjacent land owners, seven of them. There's a
map in there as well of folks that have provided a letter in support of our case that are
adjacent land owners. | think tt e was a question regarding the contract for sale. We
actually have an opportunity to sell this for one home. HK Development could actually be
the developer of that site for users ... and this is the Letter of Intent. And | want to have
that for the record.

The other thing | want to point out that Mr. Gidley, and I’'m going to respectfully disagree,

this property that he was talking about ... the subject property | got highlighted here is
actually owned by the Higgins Family Limited Partnership. It's a family property. Mr.
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| do want to address, as you've heard from the previous case, the fact of ... before | get
into the other issues with respect to this ... is that because the Circuit Court ... Mr. Gidley
did a nice job, he said because the Circuit approved this and denied our variance, you
must also deny it. I'm going to pass out, if | may, a case from Staunton, Virginia, that is
uncharacteristically similar to our case. That case was approved by the BZA, the Circuit
Court overturned it, the applicant came back in because there were changes to the law
and the BZA and Director of Planning said you can’t appear before the BZA because you
already appeared, and the Circuit Court already overturned you. And, the Supreme Court
said, in 2017, you must hear the case on the merits that it's presented under the current
law. The fact that it was decided under previous law, the BZA heard this case in 2017 ...
(INAUDIBLE) ... now hear the case on its current merits. The Circuit Court decision has
absolutely no bearing on the merits of this case and your decision today.

| apologize that | didn’t get this to you earlier but, it came up just this morning and | was
preparing to be able to present that if necessary. So, that is was what the Supreme Court
in this case said. And, I'm requesting this case be heard on its merits ... not only because
of this Code but, as Mr. Gidley pointed out the fact that the Standard of Review in 15.2-
2309 has changed. In fact, changes have occurred by the General Assembly since the
approval of this case on the very Code setting your standards were changed in 2002,
2003, 2006, 2008, 2009, and again in 2015. | made a typo in my applicant statement
where | referenced the Code change that’s relevant was 2005, it was actually 2015.

There are two relevant Code changes that have occurred, if | may get to your exercise
today and | apologize. | have provided for with two different versions that have been
changed. One is ... that was referenced in the court case that | just provided you that
says, “if the granting of the variance will alleviate a clearly demonstrable hardship” ... they
deleted approaching confiscation as you know. That was a standard that Judge Hicks
used in looking at this. This did not approach confiscation in his mind because there were
alternative uses. That is, we could build a public road and divide it into three lots. That
has now been eliminated by the General Assembly. The other one that is much more
relevant, in 2015, of which I’'m going to propose to you, is that in 2015, the Ordinance
actually says ... the State Code actually says ... | can provide to you that it's an
unreasonable restriction or | prove it's a hardship. Today I'm going to prove that this is
an unreasonable restriction and it's an unreasonable hardship. | believe | have those two
provisions, but | just handed them out to you.

First, with respect to an unreasonable restriction, that we feel that we can still meet. It is
our position that requiring a 50-ft. wide road, 36-ft. pa» 1 1, ¢ -ing the entire land for
one lot, is unreasonable in and of itself ... That to be able to require us, in order to pay for
the county of standards to subdivide this property into three lots which we are allowed to
do by right but, not allow us to do so because we can’t financially do it for one lot is
unreasonable in and of itself. But, beyond that, we can still meet the zoning standards
and county public right-of-way standards without a variance. We can do that today by two
different ways, and | describe this in my applicant statement.
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Mr. Condlin - Still under the cul-du-sac ... still under the Zoning Ordinance,
if you are defined as a cul-du-sac lot ... and | will just go through this if | may ... is 20-ft.
in width. If a cul-du-sac lot is a lot that fronts on a cul-du-sac. A cul-du-sac is a road that
terminates at a circular round-a-bout. So, | believe we meet the definition of a cul-du-sac
lot because this lot would now be at the end of a circular cul-du-sac. | was going to give
you some examples which Mr. Blankinship says they don'’t like these anymore. There’s
onein ...

Mr. Blankinship - It's not that we don't like them, it's that the Code changed.
That they are no longer ... that option is no longer available.

Mr. Condlin - Well, it's interesting because | asked, and I'll go to the email
... when | presented this, Public Works has reviewed the proposal according to an email
from Gary Duvall on January 9, 2019, we cannot support the request, he actually provided
to me the Public Roads Standards of a Hinson Bubble regarding a modified cul-du-sac
that would come off and would look very similar to these as to what would be approved.
He didn’t say we couldn’t do it. He said they wouldn'’t approve it ... Public Works because
they wouldn’t meet the public roads standards and he provided this as an example to me
of something on which we could do but, they wouldn’t approve.

So, that brings us back to question of unreasonable restriction. It's our position that it's
an unreasonable restriction on the utilization of our property to require a 50-ft. cleared,
260-ft. long, 36-ft. wide pavement road for one lot. It's an unreasonable restriction to
require then, based on the economics, that we can put in three lots, but we can’t put in
one because the economics don’t work, and the county would require that public road for
just one lot. We also think it's an unreasonable restriction to allow for a private drive on a
public right-of-way by zoning, by Public Works policy, by the Standard of the Maintenance
Agreement throughout the county that's been done, and to deny us that. We think it's an
unreasonable restriction, as well, for the county to deny us about the Hinson Bubble,
which is an alternative that allows for ... again by the Zoning Ordinance, that allows for
cul-du-sac lot by its definition. We believe we would meet that and yet Public Works has
said, “We would not approve that” even though they have standards for those small
modified cul-du-sacs. So, that’s our unreasonable restriction.

It's our position that based on the Code changes in 2015 that this Board can grant a
variance if they believe that what has been done is an unreasonable restriction. We're
not just limited to, in our position, to just building a public road, we also had these other
two options that | ¢ ;cribed ... a public drive and a public road, and a Hinson bubb™ But
| also believe that we meet the hardship test established by Cochran, as amended by the
General Assembly. And, as Mr. Gidley had pointed out, | think you will see that we need
just about every test, except for the one that he brought up, which I’'m going to address in
a second. Regarding both our staff report and as | outlined in our applicant statement,
that was just that one criteria, but for example, the granting of the variance would not be
a detriment to adjacent and nearby properties. | would propose to you that not granting
the variance would actually be a greater detriment, because the only option we now have
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We also provide that any driveway .. ay serve only one lot on the property. Again, limiting
it to just the one lot.

| modified number three where it says any driveway. The reason that we did that was to
not limit it to 14-ft. because Mr. Schultz wanted to make sure that we have enough room
to meander around existing trees ... that we may not be able to achieve that 14-ft., we
still have to achieve whatever standards the county would impose upon us for a driveway,
and we will do that ... but, we are saying that any driveway that should be developed to
limit the extent of clearing for the driveway as much as possible. The idea being that we
want to keep the trees along the driveway and create as much buffer and have as little
impact as we can.

Number four is any driveway serving the property shall be maintained in good condition
and provide safe access. The reason for that is obviously for safety purposes we want to
be able to have it maintained well. You can see a long driveway is not unusual, right here
that was approved for the variance. I'll also point out here there would be a long driveway
here with a lot that has ... and then, right here another long driveway without the long
front lot frontage. While not completely consistent about the area, it's not completely
atypical either.

And then finally, pursuant to the conversations with the neighbors, | added a number five
in handwriting that ... the property may not be divided or subdivided in any way. The
concern being that we get to put a house on here, we put the house here and maybe we
attach this lot to up here or over here and create two lots off of Middle Quarter. We're not
looking to do that. We understand the neighbors’ concerns. Our point is here’s a lot of 3.9
acres, if this variance is approved, we are going to keep it as 3.9 acres. That part of this
is not going to go somewhere else to create more lots. One home, 3.9 acres and that’s
it. That's what we are trying to achieve.

With that, | know I've covered a lot, covered it quickly, some of it is somewhat new but,
... 'l be happy to answer any questions at this time. | know we have a nhumber of folks
that want to speak in favor of this as well.

Ms. Harris - Thank you. Are there questions from Board members?
Thank you so much, Mr. Condlin. All persons who wish to support this request, and you
are here, please come forward and give us your name. And we do ask that you do not
repeat anything that has already been established. | know it's going to be difficult because
Attorney Condlin covered quite a bit.

Supporter #1 (rep.) - Well, good morning Madam Chairwoman and members of
the Board. Thank you for hearing us this morning. My name is Stephen Piepgrass. I'm
an attorney at Troutman Sanders.

Mr. Harris - How do you spell your last name, please?
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Mr. Blankinship - These are one through eleven (1-11).

Mr. Piepgrass - Well, ok. | have one copy here, but 'm happy to make copies
for you.

Mr. Blankinship - Can you just approximate where you are?

Mr. Piepgrass - There’s a decision for the Chilton-Bolloni case ...

Mr. Blankinship - There’s a blocked quote on page 6 ...

Mr. Piepgrass - Yeah, there’s a block quote quoting the Marks case...

Mr. Blankinship - There are two more on nine ...

Mr. Piepgrass - On page ...

Mr. Blankinship - Marks would be on nine, the middie of nine ...

Mr. Piepgrass - Yes, it’s right there, right after Marks.

Mr. Blankinship - So, the last paragraph on page 9 is where you are going to
read?

Mr. Piepgrass - Yes, that’s correct.

Mr. Blankinship - Thank you.

Mr. Piepgrass - “Local zoning offers a unique administrative challenge in that

property remains held over time in changing neighborhoods, inevitably producing
changes in the law, including in zoning ordinance themselves and in the applicable
statutes.” That's what we’ve got here. We've got both. “These reflect the changing
desires of the locality as to the direction of development of the neighborhood and, in the
case of statutes from the General Assembly, of the scope of authority provided to
accommodate such changing circumstances.”

And then moving on, a couple paragraphs down ... “Use of a property should not be
forever governed and restricted by the date at which an owner first seeks permission to
alter the property. It should be allowed to evolve along with the zoning standards of the
locality.” That's what we are asking for today, and that's why the Court said you can'’t
apply principals of res judicata, the principles that ... because this case came before this
Board back in 2001 and then the Court ruling in 2005 ... your hands are tied, you can't
rule differently ... Supreme Court here says, “no” you've got to reconsider the
circumstances, look at them under the new light. Where you had neighbors, who at one
point, opposed this change and now support it. And when the law changes, reconsider it
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Mr. Gidley - I've been listening too, with interest, Mr. Green. I've not seen
the opinion or decision that they are referencing. Just my personal thoughts, just sitting
there listening, is ...

Mr. Green - I’'m not interested in ...

Mr. Gidley - I'm sorry ...

Mr. Green - I'm looking at legal ... the legality ...

Mr. Blankinship - If I can pick up there, Mr. Green, | saw this case and it was

presented to me as a case on res judicata, which is really the point of being argued in this
case. | have not studied it personally in the sense of whether it affects our view of
Cochran. Just because it hadn’t occurred to me until this morning. And | have not had a
chance to discuss it with the County Attorney’s Office or anybody like that. So, the answer
to your question is no. The county staff has not had an opportunity to respond to that
specific argument, based on this case.

Mr. Green - Well, shouldn't ... before someone give us a legal opinion and
another party comes in that can challenge that legal opinion that we have the County
Attorney’s office give us their brief?

Mr. Blankinship - Yes, sir, it would be very helpful to do that.
Mr. Green - I mean, because right now, I’'m hearing two different things.
Mr. Blankinship - Yes, sir, it'd be very helpful to have time to discuss this with

the County Attorney’s Office.

Mr. Green - ’'m hearing something old and I'm hearing something new,
and I'm inclined to go with new facts as opposed to old facts until you can prove to me,
or someone can prove to me that the old facts are reigning. And, | would hope that in the
future that, you know, as we’re reading this stuff ... | got it and you are reading it, you
form an opinion that | also want the counter argument so when I'm sitting there reading, |
can compare side-by-side and not necessarily hear what the argument is but read it and
do my necessary research.

Ms. Harris - | have a question, too, of Attorney Piepgrass.
Mr. Piepgrass - Yes.
Ms. Harris - Yeah, you quoted the Code ... 15.2-23097 What date was that

... was that Code?
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Mr. Piepgrass - Thank you.

Ms. Harris - Any more questions from Board members? Do we have the
County Attorney here today? ... to see ...

Mr. Blankinship - No, Ma’am.
Ms. Harris - We, do not?
Mr. Blankinship - It would be very helpful to me to have time to study this, do

some research, meet with Mr. Condlin perhaps, and meet with someone from the County
Attorney’s office to get some ...

Mr. Harris - Yes. We have received quite a bit of information this morning
that we have not had a chance to peruse, plus we need to hear something from the
County Attorney, too.

Mr. Blankinship - Ok.

Ms. Harris - So, would you be agreeable if we defer this case until next
month?

Mr. Condlin - Madam Chair, | know there are a number of people here who

wanted to speak in favor as well ... Would it be possible for them to speak so they wouldn't
have to come back? And, it would allow me to talk to my client about that question and
in the meantime, if they could speak in favor ...

Mr. Blankinship - I would just continue with the public hearing until we have
heard everyone.

Ms. Harris - Right, we will continue ...

Mr. Condlin - | have to check with my client on that discussion.

Ms. Harris - That will be fine. You need a few minutes?

Mr. Condlin - While they are speaking in favor, | certainly can talk to my

client at that time, if that works, if that’s alright?

Ms. Harris - If we're going to defer it do we. ..
Mr. Blankinship - | think we should continue the hearing ...
Ms. Harris - Ok.
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Ms. Harris - Ok. Do we have anyone else in support or do we have a show
of hands ... you don’t have to speak if we have a show of hands of those persons who
are in support of this petition.

Mr. Blankinship - For the record, there are five additional people who have not
spoken who are in ...

Mr. Green - Do they have anything different to say?

Ms. Harris - Is it that you have something different to say? | think the nod
says, no. Now, let Mr. Condlin come back.

Mr. Condlin - Actually, | assume there’s no one here in opposition here, at
present.
Ms. Harris - Let me ask. Is there anyone here in opposition to this

request? Ok, your assumption was correct.

Mr. Condlin - I certainly have talked to my client. We’re confident in our
position. While we would like to move forward today and we think we meet the standards
today, even without the County Attorney’s opinion ... certainly, if that's what you would
like to have and have a discussion with the County Attorney, we’re confident in that we
could do that, talk to Mr. lvy about that.

Ms. Harris - Just that you've given us a lot of information to read ...

Mr. Condlin - Well, I ...

Ms. Harris - ... at the hearing, which we cannot read in five minutes.

Mr. Condlin - | understand that, yes Ma’am.

Ms. Harris - So, this is why ...

Mr. Condlin - Unfortunately, 1 didn’t know that was the staff’'s position of

saying the Circuit Court ruled, therefore, you must rule the same way until | got the staff
report and that was the response to that. And | would say that from your position that we
still meet the standards of unreasonable restriction, given what Public Works and the
county have done with respect to our driveway  jardless of ... which was not presented
as part of the 2001 and 2005 cases. We would prefer to have a vote today but, we would
agree to deferral if that's what you would prefer. Thank you.

Ms. Harris - Board members ... ok ... Mr. Johnson is going to say
something.
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restrictions where I've got three choices ... build a pubic road, by law ... build a public
road ... dedicate a right-of-way and build a private drive or do a Hinson bubble. Two of
those three have been denied and the county is forcing us to put in a public road, the 50-
ft. wide road, and when they do that then we’re going to have to put in three lots.

Mr. Green - And, when they did that, did they cite any specific law?

Mr. Condlin - No, no ... now it's an arbitrary decision. | couldn't ...
Everyone’s shut down. I've got a good relationship with Public Works. There is no access
to information as to why they denied those, other than the answer was ... when you saw
in the one email ... Public Works has considered it and you are not approved for that. And
that's their policy. They've decided to do that despite it occurring elsewhere in the county.
That's allowed by law and they said no and that to me is an unreasonable restriction in
and of itself, which is the Code that we are asking for 15.2-23—

Mr. Green - And, once again, based on law.

Mr. Condlin - Based on law. Solely, on law. Regardiess of what the
neighbors think, regardless of what we think ... if | had come forward in 2001 and said |
can only do a public road and build it 50-ft. wide and 36-ft. pavement, | think the BZA
would look at that and say, then that’s what you got to do, that’s the law. But | have other
options, by the law, and those are being denied me by Public Works. And that’s why they
said to go the BZA, that’s your relief ... and that's what I’'m doing. By law.

Ms. Harris - Thank you, Mr. Condlin.
Mr. Condlin - Thank you.
Ms. Harris - Board members, do you think we need to have a ruling or an

explanation from the County Attorney?

Mr. Green - With all due respect, | think that the County Attorney’s office
should have done a better job in preparing for this and its going to put some undue
hardship, potentially, on the individuals to come back. You know, when you are presenting
cases to us, we need as much of the facts as we possibly can get with the County
Attorney’s office, with staff ... with all of them ... all of the individuals that are there. You
know ... | don’t appreciate just hearing one side without giving the other side, and that
kind of skews how we can look at this thing. And, just because one side is prepared and
the other isn't, | think the side that is prepared has made a strong argument based on
“law” and presented the “law” to us, not opinion but, “law” ... I'm not necessarily inclined
to deferring.

Ms. Harris - Ok. Other members of the Board, do you have an opinion
about deferral, or not?
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Mr. Johnson -

Ms. Harris -

Mr. Green -

Ms. Harris -

Motion for deferral.
Ok, is there a second?
I'll second.

Ok, it's been moved and properly seconded that we defer this

case until the next meeting which would be ...

Mr. Blankinship -

Ms. Harris -
have a question?

Mr. Green -
Mr. Blankinship -

Mr. Green -

agreeable to that.

Ms. Harris -

Mr. Johnson -
Mr. Blankinship -
Ms. Harris -

Mr. Blankinship -

Ms. Harris -

February 28t.

February 28". Are there questions? Now, Mr. Green, do you

Does this impact Kidwell case as well?
| think it certainly could.

So, we need to go ahead and defer that one, if they are

You want to make an amendment to your motion?
Yes, | amend the motion ...

Let's have two separate motions.

Ok, vyes.

If you don’t mind, Madam Chair.

Ok, we can do that. Allin favor of deferring this case, Gaskins

Road case until the next meeting say, aye.

Ms. Harris -

Those opposed ... Ok, the ayes have it and we will defer this

case until the next meeting.

On a motion by Mr. Johnson, seconded by Mr. Green, the Board ¢ erred application

VAR2019-00004

HIGGINS FAMILY LIMITED PARTNERSHIP’s request for a

variance from Section 24-94 of the County Code to build a one-family dwelling at 916 S.
Gaskins Road (Parcel 738-732-0576) zoned One-Family Residence District (R-0)
(Tuckahoe). The Board deferred the case until the February 28, 2019 public hearing.
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Mr.E kit 1 - They said, thank you.
Ms. Harris - They did say, thank you. Allin favor of this motion say, aye.
Ms. Harris - Ok, motion is carried, and so ordered. And we do know that

as the attorney just said, there was an update on Cochran, when we think about the State
code 2015, but | think that that was considered in the evaluation report that we received
from the county. That was considered. So, we do need clarification. | think that’s the best
way.

On a motion by Mr. Bell, seconded by Mr. Green, the Board deferred application
VAR2019-00003, MANN KIDWELL SHADE CORP’s request for a variance from Section
24-94 of the County Code to build a loading dock and canopy at 6011 W. Broad Street
(Westwood) (Parcel 770-741-2406) zoned Business District (B-3) (Brookland). The rear
yard setback is not met. The case was deferred until the February 28, 2019 public
hearing.

Affirmative: Bell, Green, Harris, Johnson, Reid 5
Negative: 0
Absent: 0
Now, we have one more case and then we can do the voting.

Mr. Blankinship - And that is CUP2019-00001, Linda A. Harris.
CUP2019-00001 LINDA A. HARRIS requests a conditional use permit

pursuant to Section 24-12(e) of the County Code to allow a noncommercial kennel at
6408 Kilgore Street (New Market Farms) (Parcel 801-704-7621) zoned One-Family
Residence District (R-3) (Varina).

Mr. Blankinship - Is there anyone here to represent this case? Ok, I'm sorry
you got carried over. You weren’t here when we called it first. | understand there was
traffic.

Applicant - It was horrible.

Mr. Blankinship - Would you ra 3 your right hand, p 1se? Do you swear the
testimony you're about to give is the truth, the whole truth, and nothing but the truth so
help you God?

Applicant - | do.

Mr. Blankinship - Thank you. Mr. Gidley?
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Mr. Green - Mr. Gidley, we heard a case similar to this before and the limit
was three dogs per household.

Mr. Gidley - Yes, sir. That's correct.

Mr. Green - And, we upheld that.

Mr. Gidley - Yes, sir.

Ms. Harris - Any other questions of Mr. Gidley? Alright, thank you so very
much.

Mr. Gidley - Yes, Ma'am.

Ms. Harris - Let's hear from the applicant now, please? Please come

forward, give us your name, and spell your last name.

Applicant - Linda A. Harris, H-A-R-R-I-S. I've been in my home for 40
years. I've always had dogs. Three was the limit that | could handle, at the time. But
recently, | got two rescues that were going to be put down if | didn’t get them. And, as my
dogs get older, | replace them with younger dogs. That's what | do. Because | was
breeding a litter or two per year. | didn’t know it was against the law to breed puppies. |
didn’t know that. That's brand new to me. People breed all the time. Poodles, Yorkies,
Collies ... | didn't know it was against the law for breeding. | had no idea. So, | was
breeding them, maybe two litters a year, maybe. One of my problems is, if | had three
dogs and the three dogs was one and two females that means | could have four litters
per year. But | only have nine dogs and | only have two litters per year and y ’all are
making it a big deal. They are very well taken care of and he’s talking about the mud; my
whole yard was mud. It's mud now. Whatever | need to do, | want to keep my animals. |
don’t care what | have to do, | want to keep them. They are not mean, they are not vicious.
| haven't had any complaints, whatsoever, in the 40 years I've been there, as far as noise.
He’s talking about the noise. No noise, regular barking. He’s talking about sanitation, |
clean up behind them very well. Very well. We don’t have an odor problem. That'’s it.

Ms. Harris - Are there questions of Ms. Harris?

Mr. Bell - Ms. Harris you've had nine dogs all this time, plus litters?
Ms. Harris - No, | just recently acquired nine dogs.

Mr. Bell - Ok ...

Ms. Harris - Let me see, | had three ...

Mr. Bell - How many ....
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Mr.E |- Ok.  therefore, tt ’'s taken e of. But how many t.. 3s
are you planning to breed?

Ms. Harris - Maybe two litters a year, tops. | don’t ... you don’t make
money breeding dogs.

Mr. Bell - And a litter is normally, how many? Normally.

Ms. Harris - Six to eight. The most I've ever had was 10.

Mr. Bell - How long do you keep the litter before you can start selling
them?

Ms. Harris - I have some at eight weeks. By 10 weeks, they are gone.
Mr. Bell - Ok.

Ms. Harris - | don’t breed junk animals. | breed family members. They are

not vicious. They are not mean. | could bring all nine of them in here and tell each one of
them to sit in these chairs and be quiet. They would do it.

Mr. Bell - But we are not talking about how many they are ...

Ms. Harris - I'm just saying ... to say that nine is so many, it's not that
many.

Mr. Bell - How often do you clean up the kennels?

Ms. Harris - Every single day, except when it's pouring down rain. You

cannot clean up mud and poop. It's impossible. | clean kennels every day. Fresh food
and water, every day. Scoop the back yard, every day.

Mr. Bell - Have you had any complaints about the dogs from your
neighbors?

Ms. Harris - No, no.

Mr. Bell - In 40 years?

Ms. Harris - Not one.

Mr. Bell - Not one has come over to say ...

Ms. Harris - tome ...

Ms. Bell - Not one has come over to say anything to you.
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taketh :orfourinthisdayand the other two in the next day, you know, like that. So,
they know how to behave in the home.

Mr. Johnson - And, also in addition to that, the regulations says that
domestic animals that are ... if you have more than four, there shouldn’t be no commercial
... not used for any commercial ...

Ms. Harris - What do you mean by commercial?

Mr. Green - Selling.

Mr. Johnson - You are selling dogs or something like that ...

Ms. Harris - It’s not for a profit.

Mr. Johnson - ... in a residential area. It doesn’t make any difference.

Ms. Harris - Ok.

Mr. Johnson - It's the Code of Virginia ... Code for the county. And also,

some complaints as well. I'm just looking at what came up. That | don’t know if they are
talking to you or not but, the time | was out there just looking from the street and ... |
wouldn't like to live next door to that. You know, not unless you have some kind of greater
closing it off so | couldn’t see it or something. But I'm just giving you an idea ...

Ms. Harris - Are you saying the next door, that 64107

Mr. Johnson - To the left of your house ...

Ms. Harris - Its 6410 and the other one is on another street.

Mr. Green - Right.

Ms. Harris - Is that what you are talking about? That’s the same neighbor.

I've had them all the time.

Mr. Johnson - | was referring to just the site from the street. From ... the view
of your house from the street.

Ms. Harris - What do 1 do? Do | panel it off? | mean | want to know, what
do | need to do to keep my animals.

Mr. Johnson - Now, one thing the Board has to consider is the number of

dogs you have out there now, and also the aggressiveness of the dogs. Have any of
them gotten out before?
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Mr. Green - Ms. Harris, a couple of things I'm concerned about. One, you
know, is we've got to follow the rules, and the rules say that you can only have no more
than three. We've had cases before where we denied individuals because they had more
than three and, unfortunately, they had to make alternative arrangements for their dogs.
Two things, one ... I'm concerned about Rottweilers, they need exercise. They need
places to run. They need to get that energy out. So, just being penned up in a cage ...

Ms. Harris - Oh no, they go out.
Mr. Green - No, no ... hold on, hold on. They get penned up in a cage ...

now that’s the second thing ... and then, I'm really concerned about the disposal of their
waste. How do you do that? Do you just throw it in the trash can?

Ms. Harris - | go through the yard ...

Mr. Green - Where do you put it?

Ms. Harris - I scoop the yard, put it in a plastic bag, tie it up and put it in
the trash.

Mr. Johnson - In addition to that in the yard, not in the cages you have the

in, do you pick it up in there, as well.

Ms. Harris - Yes, | do. | pick up behind them every day.
Mr. Reid?? - Have your neighbors ever complained about the smell?
Ms. Harris - No, because | clean up and it's not going to leave no smell. |

clean up behind them. They are like my children. | just love them. And, they are not
penned up all the time. They take turns being out running around. They take turns.

Mr. Green - Well, my concern is this statute says that three, and we ... it's
not fair to other folks that we’ve denied having more than three dogs to grant an exception
for nine. | guess I'm having a hard time trying to justify that. Folks love their animals.
Folks love their dogs but, nine in a commercial ... in a residential neighborhood, especially
Rottweilers, while they may be nice and you know them, you know ... | wouldn’t want to
walk up on them because | don’t know what they would do ... with any dog ...or anyone
with or more than three or four dogs. So, that's my concern. The pens seem to be
appropriate but, at some point, we’ve got to follow the rules. The rules say three.

Ms. Harris - | know the rules say three. That's why I'm applying for this, so
| can keep them. Keep all nine. ’'m not getting any more. That's it for me. | just don't
want to have to put them down or ... God bless them ... or take them to the shelter where
they are going to be put down. | couldn’t do that. | couldn’t live with myself if | got rid of
them. | could not live with myself.
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Mr. Green - But if they bring three to you, that’s twelve.

Ms. Harris - Three babies that won't be there no more than a week.

Mr. Johnson - But they can’t sell them?

Mr. Blankinship - Why would they come to your house?

Ms. Harris - They come to my house because ... well | got the proper

facility for them. | have the little area for them. You know, stuff like that.

Mr. Blankinship - Soyou ...

Ms. Harris - That’s what they do.

Mr. Green - When you sell them, how much do you sell your Rottweilers
for?

Ms. Harris - It depends on whether or not they are papered Rottweilers, or

whether they are import Rottweilers. I'd say between 12 and 15.

Mr. Green - Hundred?
Ms. Harris - Yes.
Mr. Green - So, you don’t think that would be enough for you to run a

commercial facility to do all of that?

Ms. Harris - Well ... You don’t make money! Just to put them on the
ground. That means the momma and the daddy ... the shots and all that ... Just to put
them on the ground it costs $750. That's what | do. That's just to get them on the ground
and ready to go. Cost about $750 per puppy.

Mr. Green - Ok but, then you say $1200 ...

Ms. Harris - Yes.

Mr. Green - So, another $750.

N Harris - So, out of the 1200, it cost me $8C. to feed um, you know ...

just to feed um.
Mr. Green - All of them?

Ms. Harris - All of them. It cost me $600 for heartworm medication. For all
of them. It cost me $400 for the flea medication. That's if everybody helps and don't
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Ms. Harris, thank you so much for coming in and we’re sorry you had to wait. | was late,
too because | got caught in it.

Ms. Harris - Yes, because traffic was awful.

Ms. Harris (Chair) - Yes, it was, and | don't know why but it was. But, anyway,
thank you for coming in. We're getting ready to vote now, if you want to wait around.

Ms. Harris - Ok.
[After the conclusion of the public hearings, the Board discussed the case and

made its decision. This portion of the transcript is included here for convenience
of reference.]

Ms. Harris (Chair) - Ok, let's go back to ...

Mr. Blankinship - Ms. Harris.

Ms. Harris (Chair) - Ms. Harris is the first case. What is the pleasure of the Board?
Mr. Johnson - Madam Chair.

Ms. Harris - Yes, Sir.

Mr. Johnson - The regulations says we shouldn’t be breeding in a residential

area, nor should we have more nine ... even if you reduce it to three, you could probably
agree to that. Based on the conditional use code, it is not consistent with the
Comprehensive Plan ... that we would deny it if you don'’t reduce it to three.

Ms. Harris - The motion is to deny, unless it is reduced to three?

Mr. Johnson - Yes.

Ms. Harris - Is there a second to the motion?

Mr. Green - Second.

N Harris - It's been moved that we deny this application, until it's reduced
to th

Mr. Blankinship - While it’s reduced to three, she doesn’t need a use permit.
Mr. Green - Right.

January 24, 2019 67 Board of Zoning Appeals — BZA






“;;10
111
3112
3113
3114
3115
3116
3117
3118
3119
3120
3121
3122
3123
3124
3125
3126
3127
3128
3129
3130
3131
7132
¢
3134
3135
3136
3137
3138
3139
3140
3141
3142
3143
3144
3145
3146
3147
3148
3149
3150
3151
3152
3153
3154
55

And, also the Airbnb case, thatyou! 1the: mewv kastt  ‘boroughc: 32, inthat
case you upheld the Board ... 'm sorry ... the notice of violation. That was appealed to
Circuit Court but, the Appeal was faulty and had to be withdrawn. So, that decision stands.

Ms. Harris - Well ...

Mr. Johnson - The Appeal you mentioned before the last one, what was that
one?

Ms. Harris - The landfill.

Mr. Blankinship - The East End Landfill.

Mr. Johnson - Oh, ok.

Mr. Blankinship - | guess that was before your appointment. The Board revoked

the conditional use permit to operate the landfill.

Ms. Harris - Do you know what date that was because we've had so many
cases coming.

Mr. Blankinship - | don't off the top of my head.
Ms. Harris - Just please let us know. Ok, is there any more business?
Mr. Blankinship - Oh, and the last item is, I'm sorry that the Minutes have run

so far behind. We should be delivering the December minutes to you shortly, and we’re
trying to catch up on the others.

Ms. Harris - Any more business to report?

Mr. Green - I would just caution everybody that having sat on a number of
Boards that we have to be real careful when we write notes. That's why | always leave
them behind.

Ms. Harris - Right.

Mr. Green - | don’t know what they can make of this one. This one says
squa footi ~2 1,300.

Ms. Harris - I don’t think that would help anyone. Ok, there's no more
business before the Board. We do want you to think about time limits ... if we need to set
any standards if we need to change the time limits. | think we did pretty well today with
the time, considering the cases we had. But please, make a decision in your own mind
that you can bring to us if you have any suggestions as to how we can handle time limits.
With that being said, the meeting is adjourned.
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