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MINUTES OF THE REGULAR MEETING OF THE BOARD OF ZONING
APPEALS OF HENRICO COUNTY, HELD IN THE COQUNTY
ADMINISTRATION BUILDING IN THE GOVERNMENT CENTER AT PARHAM
AND HUNGARY SPRING ROADS, ON THURSDAY JULY 27, 2017 AT 9:00
AM., NOTICE HAVING BEEN PUBLISHED IN THE RICHMOND TIMES-
DISPATCH JULY 10, 2017 AND JULY 17, 2017.

Members Present: Dennis J. Berman, Chairman
William M. Mackey, Jr., Vice Chairman
Gentry Bell
Helen E. Harris
James W. Reid
Also Present: Jean M. Moore, Assistant Director of Planning

Benjamin Blankinship, Secretary
Paul M. Gidley, County Planner
R. Miguel Madrigal, County Planner

Mr. Berman - Good morning. Welcome to the July 27th, 2017
meeting of the Henrico Board of Zoning Appeals. For those who are able, please
stand and join us for the Pledge of Allegiance.

Please be seated. Our Board secretary, Mr. Blankinship, will now read you our
rules.

Mr. Blankinship - Good morning, Mr. Chairman, members of the Board,
ladies and gentleman, the rules for this meeting are as follows: Acting as
secretary, I'll announce each case. As I'm speaking, the applicant can move

down toward the podium, which | guess is not really necessary this morning. We
will then ask everyone who intends to speak to that case to stand and be sworn
in. Then a member of the staff will give a brief introduction to the case, and then
the applicant will present their case. Then anyone else who wishes to speak will
be given the opportunity. After everyone has had a chance to speak, the
applicant, and only the applicant, will have an opportunity for rebuttal. This
morning we only have the two cases, so we’ll just hear the two cases and then
make the two decisions.

This meeting is being recorded, so we'll ask everyone who speaks to speak
directly into the microphone on the podium. State your name, and please spell
your last name so we get it correctly in the record.

There is one case, Mr. Chairman, that was on the agenda because two months
ago it was deferred to this meeting. In the meantime, it has been withdrawn. So
let me just announce that. CUP2017-00014, Discipleship RVA, has been
withdrawn and will not be heard this morning.
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CUP2017-00014 DISCIPLESHIP RVA requests a conditional use
permit pursuant to Section 24-52(e) of the County Code to allow a human care
facility at 6089 Old Lafrance Road (Parcels 834-707-5482, 834-707-5834 and
834-708-8616) zoned Agricultural District (A-1) (Varina).

Mr. Blankinship - That case has been withdrawn from further
consideration. With that, are we ready to proceed?

Mr. Berman - Yes, please. Call our first request.

Mr. Blankinship - Al right. We have no conditional use permits on the
agenda this morning, so we’'ll begin with variances. The first is VAR2017-00013,
David Nicholson.

VAR2017-00013 DAVID NICHOLSON requests a variance from
Section 24-9 of the County Code to build a one-family dwelling at 8578 Gibbs
Lane (Parcel 818-681-2641) zoned Agriculturatl District (A-1) (Varina). The public
street frontage requirement is not met. The applicant proposes 0 feet public
street frontage, where the Code requires 50 feet public street frontage. The
applicant requests a variance of 50 feet public street frontage.

Mr. Blankinship - Would everyone who intends to speak to this case
please stand and be sworn in. Raise your right hand. Do you swear the testimony
you're about to give is the truth, the whole truth, and nothing but the truth so help
you God?

Mr. Nicholson - | do.

Mr. Blankinship - Thank you, you can be seated. Mr. Gidley, you may
begin.

Mr. Gidley - Thank you, Mr. Secretary. Good morning,

Mr. Chairman, members of the Board.

The subject property is located in the Varina District a little bit southwest of the
intersection of 1-295 and Buffin Road. You can note Gibbs Lane coming off of
Buffin Road right here. Again, Gibbs Lane continues on down this way.

There is a 50-foot-wide access easement right here, and that's used to access
the property that comes right off of Gibbs Lane. The property is right here. This
was part of a 12-acre parcel originally. The parcel lacked public street frontage,
in 1993, the property here and two other lots were created by a family division.
Because the lots lacked public street frontage, variances were needed for these
lots. Also to provide access, as | said, they recorded the 50-foot access
easement.
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Two of the three lots were previously granted variances by the Board back in
1993 and 1995 respectively. Houses have since been built on both of these lots.
In 1996, today's property received its own variance. And following that approval,
today's applicant, Nicholson Holdings, acquired the property. The variance,
however, expired before a dwelling was built on the property. As a result,
Nicholson Holdings is back to apply for a new variance today.

As far as the proposed home, there are two floor plans that were submitted. They
are pretty similar, actually. One is right here. You can see the front elevation
anyway. The other one, pretty identical, is right here.

As far as the evaluation of this request, when the lot was created in 1993, it did
not have the public street frontage required at the time. However, it was common
practice back then to create lots via a family subdivision and then go ahead and
apply for a variance for lack of public street frontage. The lot has been in its
current configuration for the past 24 years. The owner does not own any land
adjacent to this property, and the lot is not large enough to farm economically. As
a result, absent a variance there is really no reasonable use for the property.

As far as the five subtests, the applicant acquired the property in good faith and
did not create the hardship. In fact, they acquired it after the initial variance, as |
said.

Hardship to neighboring properties. The property is currently wooded. This
enables there to be buffers along the side and rear property lines as proposed in
the conditions. This will screen any adjacent dwellings.

One-family dwellings on large lots are the predominant land use pattern in this
area, and this would continue that pattern. As a result, staff does not see any
substantial detrimental impact from this proposal.

General recurring regulation. In 2008, the Board of Supervisors amended the
Zoning Ordinance to allow family divisions to create lots without public street
frontage in certain cases. In this instance, it did not address lots that had already
been created. As a result, some of these are basically left in limbo since it did not
apply retroactively to these existing lots. As a result, there is not really any
legislation on the table to address this.

This is not a use variance. Dwellings are a principal use permitted by right in the
A-1 District, and that is what is being proposed here.

Finally, a special exception or modification is not an option in this case.

To conclude, the property was purchased in good faith reliance on the variance
that was granted back in 1996. Approval of today’s variance would allow for a

[¥9]
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reasonable use of the property consistent with the neighboring properties.
Although general and reoccurring in nature, the recent text amendment did not
apply to preexisting lots. For these reasons, staff recommends approval of this
request subject to the conditions found in your staff report. | would note on
condition #5, the second sentence, it says a driveway shall be improved with
durable asphalt or compacted gravel. That should say “the access easement,”
and make clear that we're talking about the 50-foot access easement. That would
provide access for fire and police.

Mr. Blankinship - The driveway all the way from Gibbs Lane, the public
street, to the location of the dwelling.

Mr. Gidley - Yes sir. That concludes my presentation. If you have
any questions, I'll be happy to answer those.

Mr. Berman - Thank you, Mr. Gidley. Any questions for Mr. Gidley
from the Board?

Ms. Harris - Do you know the width of that access road?

Mr. Gidley - It's 50 feet. That's what the easement is, yes. As far
as the actual physical width right now . . . let's see here. This gives you an idea

right now what'’s out there. And then this is up near Gibbs. And then a view of the
property. And again, you can see the access easement here.

Ms. Harris - Right. You don't know the width of that road though.

Mr. Gidley - Again, the recorded easement’s 50 feet, but the width
across the gravel here, no ma’am, I'm not sure what that is right off hand.

Ms. Harris - | did drive the road, and it seemed very narrow to me.
| was wondering about emergency vehicles getting through. I'm not sure that
there were not ditches on the side of this area here.

Mr. Gidley - Okay.

Ms. Harris - But | guess the owners who have already built homes
there would have a pretty good feel for whether or not an emergency vehicle can
travel this road.

Mr. Gidley - Well that's the reason for the condition. | believe it's
fairly similar to what was in the more recent legislation dealing with family
subdivisions, and that is to improve it to allow emergency vehicle access, as you
noted. '
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Mr. Bell - One quick follow-up. | noticed the ditches as well, but
| didn't see any real water problems out there. Did you when you were going
through there? Were there any areas that were flat that would justify the ditches
being dug the way they were?

Mr. Gidley - | didn't really look at the ditches, Mr. Bell. | just noted
the property here just sloped slightly towards the back. It didn't appear to really
have any wetlands or any issues like that with it. Some of these lots we see are
below point in an area, but that didn't really appear to be the case here.

Mr. Bell - Thank you.
Mr. Gidley - Yes sir.
Mr. Berman - Mr. Gidley, if this went forward as it is today, the

condition of the road, would it meet condition or do there need to be some
improvements?

Mr. Gidley - There would need to be some improvements, yes sir.

Mr. Berman - Thank you. Any other questions from the Board?
Thank you, sir.

Mr. Gidley - Thank you, Mr. Chairman.

Mr. Berman - If the applicant would please approach and spell your
name into the microphone, please.

Mr. Nicholson - Good morning, I'm David Nicholson. N-i-c-h-o-l-s-0-n.
Thank you, everybody.

The only question | had was regarding the driveway, and Paul spelled that out. |
don't think there are any ditches on either the left or the right side when you
come in. | want to say it's 25 feet for how wide the drive is.

Mr. Blankinship - Twenty-five feet would be two wide travel lanes. A
standard travel lane is about eleven feet. So | doubt that it's that wide. | would
guess looking at the photos that it’s closer to twelve. But | don't know for sure
either.

Mr. Nicholson - Okay.

Mr. Blankinship - Of course in any case youll be running heavy
construction equipment on that gravel road.

Mr. Nicholson - Right.
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Mr. Blankinship - And I'm sure some maintenance or repair will be
needed anyway.

Mr. Nicholson - It needs a little bit of gravel in just a couple spots
where it's bottomed out. We improved it | want to say in '06, and it was quite a bit
to do that. And it hasn’t had much work since then, so we just have to come in
with some new gravel back there. That's all | have.

Mr. Berman - Is there any issue with the creek running kind of right
at the end of the cul-de-sac there?

Mr. Nicholson - I’'ve never seen any waterin it.
Mr. Berman - | didn't either; it was on the map.
Mr. Nicholson - | see it on there, but {'ve never seen water coming

through it at all. But I've never been out there after a heavy rain.
Mr. Blankinship - There is no County floodplain along there.
Mr. Nicholson - I've got it perked for an engineered system out there

already. And that’s probably what the one across the way is going to be also. The
one at the end of the road, | believe they were able to go with conventional.

Mr. Berman - Very good. Any questions for Mr. Nicholson from the
Board?
Ms. Harris - Mr. Nicholson, do you plan to live on this property or

are you going to sell it?

Mr. Nicholson - No, 'm going to sell it. | have a builder that's already
looking for it. I had it under contract twice back in ‘06 and '07, and both times
they wanted me to under finance it at the end of the contract, so | said no, not
interested. That's why the previous variance expired.

Mr. Berman - Any other questions?

Mr. Mackey - Yes sir, Mr. Chair. Mr. Nicholson, have you seen all
the conditions of approval?

Mr. Nicholson - Yes, | agree.
Mr. Mackey - You agree to all seven?
Mr. Nicholson - Yes.
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Mr. Berman - Very good. If there are no more questions, thank you,
sir.

Mr. Nicholson - Thank you.

Mr. Berman - Is there anybody here today who wishes to speak in

support of this request? Anybody here who wishes to speak in opposition to the
request? Yes ma‘am. Can you please step forward and be sworn in?

Mr. Blankinship - Raise your right hand, please. Do you swear the
testimony you're about to give is the truth, the whole truth, and nothing but the
truth so help you God?

Ms. Lett - Yes.
Mr. Blankinship - Thank you.
Ms. Lett - Hi, I'm Andrea Lett. | actually live at the end of that

road. | own the cul-de-sac—and the area where the creek is. There is water in
that creek, and it does flow through when we do have heavy rains. It doesn'’t
wash the road out, but there’s water that maintains, that will sit on that road.
We've been back there for almost a year. We have done a lot of work on that part
of the road and the very front. It will need a lot of work to bring more heavy
equipment. As you can tell, when you go through there—you said you drove.
There are holes that continue to pop up because whoever did it before put large
rocks. The equipment constantly moving and people driving is just creating
bigger holes. So that's something my husband and | have been paying to—using
our tractor and our equipment to maintain that road.

My question is on your variance, how much of my space are you talking about
using and then who is going to maintain that road? If I'm paying out the money
for the gravel now and the improvement, you're going to put someone else back
there, are they going to be required to help maintain that road?

Mr. Blankinship - Ma’am, may | ask you first to spell your last name for
us so we get it correctly.

Ms. Lett - Yes. I'm sorry. It's L-e-t-1.

Mr. Blankinship - Okay. And when you say you live at the end of the
cul-de-sac, you mean Gibbs Lane—

Ms. Lett - Yes.

Mr. Blankinship - —or the private drive?

Juiy 27 2017 7 Board of Zoning Appeals
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Ms. Lett - Well, if you go back to your picture on Gibbs Lane— ‘J
yes, that's it. I'm 8640 Gibbs—

Mr. Blankinship - So your address is on Gibbs Lane, but your property
is not at the end of Gibbs Lane. Your property is at the end of the private drive.
Ms. Lett - If you call that private drive, yes.

Mr. Blankinship - Yes. Gibbs Lane is a public street that you turn off of.
Ms. Lett - Yes.

Mr. Blankinship - Okay, thank you. | just wanted to make sure that was

clear. Your guestion was how much of your property would be used for this.
Ms. Lett - Yes.

Mr. Blankinship - None of your property is under consideration. The
Board couldn’t authorize the applicant to trespass on your property.

Ms. Lett - Well I'm curious because he wants to use the lot
across or in front of me. J
Mr. Blankinship - Well, there are two applications on this morning's

agenda, and they both adjoin you.

Ms. Lett - Well that's what we were told and that's what we're
trying to understand.

Mr. Blankinship - Ma'am, there are two applications on this morning’s
agenda, and they both adjoin your property. This one is just before you get to
yours.

Ms. Lett - The one on the right-hand side.

Mr. Blankinship - Yes.

Ms. Lett - Okay.

Mr. Blankinship - And the next one will be the other side of you.

Ms. Lett - Okay.

Mr. Blankinship - So it's a good thing youre here this morning to .
represent your interests. Neither of them will be allowed to encroach on your J
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property in any way. But the driveway is in an easement that is shared by all of
the property owners whose properties abuts that easement. So he does have the
right, from the documents I've seen, to use that. And | understand there is a
written maintenance agreement.

Ms. Lett - That agreement’s not being followed.

Mr. Blankinship - Okay.

Ms. Lett - It's there, but no one—

Mr. Blankinship - Okay.

Ms. Lett - There's nothing—the two families that were already

there, there’s nothing that no one was doing. No one’s done anything. Like | said,
we moved back there, a private property, in 2014. We finally cleared the lot out.
And then in that time frame, we noticed the road. And we worked on the road
prior to moving, prior to even construction, and then since we’ve been in there.

Mr. Blankinship - Okay.
Mr. Berman - Any questions for Ms. Lett?
Ms. Harris - Yes. On this survey here, does your property show?

We know we're dealing with parcel C right now. The land that you own, does is
show on this survey?

Ms. Lett - Yes ma'am. It's D.
Mr. Blankinship - Yes, she's parcel D.
Ms. Lett - So actually | am just—the piece where the creek is,

we call the Littie Creek, | own a piece of that all at the beginning of that cul-de-
sac there and coming up into the cul-de-sac area back.

Mr. Blankinship - We have a photograph of her house, don’'t we?

Mr. Gidley - Yes.

Mr. Blankinship - There we go.

Ms. Lett - t can tell from that picture, that's actually on my

property. That's coming through where we put the chain up. And that's at the
very end where we haven’t cleared.

Mr. Berman - So the chain begins your property?
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Ms. Lett - It's actually | want to say 25, 30 feet away from the
property line, but we put at the end where the cul-de-sac starts the circle. We had
an issue with people continually just driving up.

Mr. Mackey - | did that myself.

Mr. Berman - I will admit | turned around. Sorry.

Mr. Mackey - Yes, | turned around.

Ms. Lett - Oh, that was you?

Mr. Mackey - It was me.

Mr. Blankinship - There is a sheriff's deputy if you would like . . .

Ms. Harris - Is this the one that had the big dog, the large dog in
the backyard?

Ms. Lett - No ma'am, | don't have a dog.

Ms. Harris - Okay. That's where | turned around.

Mr. Berman - Ms. Lett, | want to kind of replay your two concerns to

make sure that they're addressed. One is your concern that there is going to be
some land of yours that would be involved. We have stated that there is not. The
other was the maintenance of the gravel driveway. Are you speaking of the one
on your property or just getting from Gibbs to your property?

Ms. Lett - Getting from Gibbs to my property.

Mr. Berman - Through the years you said youve actually
maintained some of that?

Ms. Lett - Yes. We have a tractor that we go down and
actually—my husband would try to grade that to keep the water flow and make it
more travel safe. As it stands right now, like | said there are holes. And as you
continue to drive on it, it just wears the holes and the gravel out and the dirt
washes away.

Mr. Berman - Okay.
Mr. Blankinship - Would you like to hear from Mr. Nicholson?
Mr. Berman - Okay, very good. Any other questions for Ms. Lett?
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Ms. Lett - | can tell you the answer to your question: The road is
only one car wide. You can only drive one of us through there one at a time.

Mr. Berman - i assume you're not an expert in the area, but do you
feel that a fire truck or EMT could get down there?

Ms. Lett - Honestly, no. | think it would be tight for a rescue. For
an ambulance to come though, | think it would be tight, especially with the trees
hanging over. | think some of that would definitely have to be cut back and
maybe a little wider for an ambulance to safety come through. A fire truck, no.

Mr. Berman - Okay.
Ms. Lett - | don’t think a fire truck could come—
Mr. Blankinship - In the worse case, there's also access from Gibbs,

but that's not optimal.

Ms. Lett - But where we are on Gibbs, there is no other access
to it. You have to come up the main blacktop to the dirt road. Once you come
through there, it's tight.

Mr. Berman - Understood.

Mr. Blankinship - The fire marshal is also with us this morning if you'd
like to ask him some of those questions.

Mr. Berman - Absolutely.

Mr. Mackey - Mr. Chairman, I'd like to say something. Ms. Lett, I'm
sure you haven't seen any of the conditions for the approval of it. In condition 5
they state that the overhead clearance would need to be 14 feet in height to allow
for police and fire to access the road. So they have addressed that issue, if it
were approved.

Ms. Lett - Okay.

Mr. Berman - Thank you very much. Please feel free to speak
during the next application as well. Is there anybody else here to speak in
opposition to the application? Would the fire marshal be able to approach,
please? Thank you. Good morning.

Mr. Rosenbaum - Good morning. It's Henry Rosenbaum. The fast name
is R-0-s-e-n-b-a-u-m.
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Mr. Berman - Thank you for being in attendance. Could you speak
to the—Il don't know how familiar you are with the application—with the
accessibility to emergency vehicles in this area?

Mr. Rosenbaum - Correct. | was looking at it on Google Earth while we
were looking at the photos here. We're only seeing a snapshot of a small part of
that road. Just from the pictures I've seen here, an apparatus would be able to
travel down that road based on width. The width of a fire truck is 10 feet wide
from body to body and then another foot or so, maybe 11 or 12 feet, for the
mirrors to clear. There are probably areas where the turn radius may be a
concern. And obviously we're not looking at the whole road, and there may be
some additional areas.

It be happy to send somebody out there to take a look at it today or tomorrow.
But that would apply to the current owners making the improvements and making
the adjustments now, which would most likely consist of just turning back the
overgrown trees and bushes that have come up throughout the years.

You are correct on the height. The minimum height would be 14 feet, yes sir.

Mr. Berman - Any questions for Mr. Rosenbaum from the Board?
Thank you very much. Appreciate it.

Mr. Rosenbaum - Okay.
Mr. Berman - As Mr. Secretary stated, we'll make a motion after

we're done with both applications. So at this time, we move on, please, to the
next application.

Ms. Harris - Excuse me. Did Mr. Nicholson have anything else to
address?

Mr. Blankinship - A rebuttal?

Ms. Harris - Yes.

Mr. Berman - Since there was opposition, you do have an

opportunity to rebut. Thank you, Ms. Harris.

Mr. Nicholson - When Gibson applied for the variance for parcel D, |
came in to the hearing and supported it as well. And then | also gave access
across the front of my property for them to have a Virginia Power easement
through there. So | was kind of surprised that there was any opposition today,
based on me doing two things to help parcel D become available. That's it.
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Mr. Blankinship - | believe you stated before that you anticipate having
to do some work on the maintenance of the road.

Mr. Nicholson - Yes. We're going to make it look pretty.

Mr. Blankinship - And that you intend to seil the house once it's
complete.

Mr. Nicholson - Correct.

Mr. Blankinship - So it won’t be you living there in the future.

Mr. Nicholson - Correct.

Mr. Blankinship - | guess the buyer will be provided with a copy of the

existing maintenance agreement. And the easement does show on the survey.

Mr. Nichoison - John Gibbs had drafted that in that '05, '06 range.
And I'm not sure what he did with it after that, if he was able to get parce! A and
parcel B to sign it. You can come up with the agreement, but | don’t know if you
can force somebody who's already living there to sign it. | can probably find a
copy of that to pass along. | just don't know how enforceable it is because it's
been so long. And | don’t know if anybody has chipped in. | want to say it was a
$400 fee. | don't think it was per year. But I'd have to go back and look at it; it's
been so long since I've pulled that paperwork out just because | didn’t think
anybody was maintaining it from A and B.

Mr. Blankinship - Okay. All right.
Mr. Nicholson - Thank you.
Mr. Berman - At this time, can we please hear the next application.

[After the conclusion of the public hearings, the Board discussed the case
and made its decision. This portion of the transcript is included here for
convenience of reference.]

Mr. Berman - Do | hear a motion?

Mr. Mackey - Yes, Mr. Chair. | move that we accept the County’s
recommendation for VAR2017-00013 and approve the variance. | don’t see any
detriment to the rest of the neighbors as long as they accept the conditions going
forward in repairing the road as needed.

Mr. Berman - Thank you. We have a motion from Mr. Mackey. Do |
hear a second?
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Mr. Reid - Second.

Mr. Berman - We have a second from Mr. Reid. Any discussion
from the Board?

Ms. Harris - [ think that we did address most of our concerns. The
five tests were met as far as the County is concemed. Those were the only
concerns | had.

Mr. Berman - Any other discussion? Ali in favor say aye. Any
opposed say nay. None opposed; motion carried 5 to 0. '

After an advertised public hearing and on a motion by Mr. Mackey, seconded by
Mr. Reid, the Board approved application VAR2017-00013, DAVID
NICHOLSON's request for a variance from Section 24-9 of the County Code to
build a one-family dwelling at 8578 Gibbs Lane (Parcel 818-681-2641) zoned
Agricultural District (A-1) (Varina). The Board approved the variance subject to
the following conditions:

1. This variance applies only to the public street frontage requirement for one
dwelling only. All other applicable regulations of the County Code shall
remain in force.

2. Only the improvements shown on the plot plan and building design
submitted with the application shall be constructed pursuant to this
approval. Any additional improvements must comply with all applicable
reguaitions of the County Code. Any substantial changes to the plans shall
require a new variance.

3. Approval of this request does not imply that a building permit will be
issued. Building permit approval is contingent on health department
requirements, including, but not limited to, soil evaluation for a septic
drainfield and reserve area, and approval of a well location.

4. Before beginning any clearing, grading, or other land disturbing activity,
the applicant shall submit an environmental compliance plan to the
Department of Public Works.

5. The applicant shall present proof with the building permit application that a
legal access to the property has been obtained. The driveway shall be
improved with a durable asphalt or compacted gravel surface at least 10
feet wide with 12 feet of horizontal clearance and 14 feet of overhead
clearance to provide access for police, fire, emergency medical services,
and other vehicles. The owners of the property, and their heirs or assigns,
shall accept responsibility for maintaining access to the property until such
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a time as the access is improved to County standards and accepted into
the County road system for maintenance.

6. Any dwelling on the property shall be set back 50 feet from the private
road easement (100 feet from the eastern property line).

7. The existing trees shall be maintained within 50 feet of the side and rear
property lines.

Affirmative: Bell, Berman, Harris, Mackey, Reid
Negative:
Absent:

oom

[At this point, the transcript continues with the public hearing on the next
case.]

VAR2017-00014 DOMINION LAND & DEVELOPMENT CORP.
requests a variance from Section 24-9 of the County Code to build a one-family
dwelling at 8630 Gibbs Lane (Parcel 818-681-7630) zoned Agricultural District
(A-1) (Varina). The public street frontage requirement is not met. The applicant
proposes O feet public street frontage, where the Code requires 50 feet public
street frontage. The applicant requests a variance of 50 feet public street
frontage.

Mr. Blankinship - Do you swear the testimony you're about to give is the
truth, the whole truth, and nothing but the truth so help you God?

Mr. Madrigal - | do.

Mr. Blankinship - All right, everyone else is still under oath. So you may
begin.

Mr. Madrigal - All right. Thank you, Mr. Secretary. Mr. Chair,

members of the Board, good morning.

Before you is a variance request to allow the construction of a one-family
dwelling in an agricultural district. This is the subject property here that we're
talking about.

The subject property is an acreage parcel dating back to the early 1920s. It is
three acres in size. It is landiocked, unimproved, and currently a wooded lot.
Access is by way of a private road coming off of Gibbs Lane. The applicant
acquired this property and the adjoining lot to the west in 2010. That's Mr. Gibson
Wright. In 2014, he obtained variances to waive the street frontage requirement
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and allow the construction of a one-family dwelling on each respective lot. So it's
basically this lot and this parcel here.

The adjacent lot to the west, addressed as 8640 Gibbs Lane, was soon
thereafter sold, and a 3,300-square-foot dwelling was built and completed in
September of 2016. We've already seen the picture, but this is the home that
was built.

The subject property was not sold or developed, and the respective variance
expired. The applicant would like to obtain a new variance for the resale and
development of the property.

With respect to the threshold question, the subject property is zoned A-1 and is
designated as Rural Residential on the Comprehensive Plan. At one time, the
property had been improved with a single-family dwelling, but it was razed in
1975, and the property has remained unimproved since then. On some of the
larger parcels in the area, surface mining is a fairly typical use, but the subject
property is too small for this type of activity. Also, because of the lot's limited size
and lack of public access, it calls into question the feasibility of using it for an
agricultural purpose. Thus, absent a variance, the property would appear to lack
any reasonable and beneficial use under the A-1 standards outlined in the Code.

With respect to the five mandated tests, the applicant appears to satisfy all the
requirements of list items. In particular, item #3, staff found the approval of the
applicant’s request will not result in a detrimental impact to adjacent or nearby
property. ltem #4, although the lack of public street frontage is a general and
recurring issue, in this case the age of the lot and the negotiated access and
maintenance agreement make the applicant’s situation unusual.

In conclusion, the applicant’s request is consistent with both the zoning and
Comprehensive Plan designations. The property was established in the early
1920s and predates the Zoning Ordinance. Although it is an acreage parcel, it is
timited in size, and lack of public access restricts any significant agricultural or
mining use.

Recognizing the limited nature of the property, the previous property owner,
Mr. Gibbs, negotiated an access and maintenance agreement with all the
neighbors at that time along the private road. This agreement also limits further
subdivision of the lots using the private road without having unanimous consent
from all the participating property owners.

Thus, based on the facts of the case and lack of any significant detrimental

impact, staff recommends approval subject to conditions. That concludes my
presentation. |'ll be happy to answer any questions.
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Mr. Berman - Thank you, Mr. Madrigal. Any questions from the
Board?

Ms. Harris - Just a clarification. On the land surveyor’'s plan here,
this is parcel—is this parcel F or what?

Mr. Madrigal - What was your question again, ma'am?

Ms. Harris - You see parcel A, B, C.

Mr. Madrigal - A, B, and C, yes.

Ms. Harris - What is the ID for this parcel?

Mr. Madrigal - This parcel here is the three-acre parcel that we're

talking about.

l;n‘;c, Harris - Right. Does it have an identification like A, B, C, D, E,
Mr. Madrigal - This would be, | believe, E.

Ms. Harris - And the house that we see sort of sketched in here—

Mr. Madrigal - That’s right here.

Ms. Harris - Okay. This would be the location of the—

Mr. Madrigal - That’'s D.

Ms. Harris - —proposed home?

Mr. Madrigal - The proposed home for the subject property would be
right here. The house that's already built is approximately at this location.

Ms. Harris - So you said the proposed home. | missed that.

Mr. Madrigal - That's the proposed home.

Ms. Harris - Right. | was wondering with three acres of land why

would they squeeze it into this corner.

Mr. Madrigal - ! would leave that up to the applicant to discuss.
Ms. Harris - | was wondering if there were problems with the
parcel.

July 27 2017 17 Board of Zoning Appeals



769
770
771
772
773
774
775
776
777
778
779
780
781
782
783
784
785
786
787
788
789
790
791
792
793
794
795
796
797
798
799
800
801
802
803
804
805
806
807
808
809
810
811
812
813
814

Mr. Madrigal - My guess would be it's less clearing. If they push it
farther back on the property, it's going to involved a lot more clearing of trees and
land, grading.

Ms. Harris - That's all. Thank you.
Mr. Berman - Thank you. Mr. Madrigal, in your intro you mentioned

access was from Gibbs Lane, although | don't see any access. Isn’'t the access
from the gravel road?

Mr. Madrigal - Let's see here.
Mr. Blankinship - Gibbs Lane via the gravel road.
Mr. Madrigal - There is an access point from the Gibbs Lane, and we

showed it in the pictures here.

Mr. Berman - | must have missed it.

Mr. Madrigal - Let me go back to that access point.

Mr. Berman - it's obviously facing Gibbs.

Mr. Madrigal - This is Gibbs Lane here, and this is the access point
for the private road. It's the turnoff.

Mr. Berman - Okay, so it is the private road, the same as the prior
application.

Mr. Madrigal - Yes, yes.

Mr. Berman - Okay. | thought there was some cut-in off of Gibbs—
Mr. Madrigal - No.

Mr. Berman - —near the end of its cul-de-sac, and | didn't think

there was. Which was is the house going to face? So it's not facing . . .

Mr. Madrigal - The way the home's been drawn, it would more than
likely face north.

Mr. Berman - Okay.

Mr. Madriga! - Is that correct? Let's see here.
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Mr. Blankinship - Let's just wait and ask the applicant.

Mr. Berman - Okay. That's fine. Any further questions for
Mr. Madrigal? No further questions? Thank you, sir.

Mr. Madrigal - Thank you.

Mr. Berman - | would like to hear from the applicant again, please.
Mr. Nicholson - David Nicholson. | would say I'm just representing as

far as being able to say yes or no. The strip that comes down where he'’s
drawn—can [ use this? Okay. Is this part of the easement here all the way back?

Mr. Blankinship - No.

Mr. Nicholson - That's her driveway, correct?

Mr. Blankinship - Yes. The easement ends there where the—

Mr. Nicholson - Okay. So | don’t know why he put it back here either. |

would still think that that would be a lot of clearing. What if the house was set
more in this area with the same 50 feet off of here? | don’t know if you're looking
for 100 feet off of this property line.

Mr. Berman - Would the positioning of the house be taken up at the
time of the building permit?

Mr. Blankinship - Yes sir.

Mr. Berman - Instead of here? Okay.

Mr. Nicholson - That would give her more privacy here.

Mr. Blankinship - If there is a concern such that the Board would

approve the variance with one location but would deny it with another location,
then it's certainly appropriate for the Board to address the subject. If you intend
to leave it to the property owner, then he does have to meet the required
setbacks.

Mr. Nicholson - Right.
Mr. Blankinship - But it's up to the board.
Mr. Nicholson - I think it would be better up here, especially because

if you're having privacy for this one, and then this one would have—I think it's
better up top.
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Mr. Berman - Okay.

Mr. Nicholson - Does Gibson have the same seven conditions or is
there something that | wasn’t seeing on mine?

Mr. Berman - They appear to be the same conditions.

Mr. Blankinship - They should be very similar.

Ms. Harris - They're the very same.

Mr. Nicholson - Okay, okay. We accept those also.

Mr. Berman - We would have the same clarification of the driveway

that Mr. Gidley previously stated for #5.

Mr. Nicholson - Yes.

Mr. Berman - Anything else?

Mr. Nicholson - No. Thank you.

Ms. Harris - Question. You're not the owner of this property, right?
Mr. Nicholson - Pardon? | am not the owner, no.

Ms. Harris - So you're representing the owner.

Mr. Nicholson - Can accept, yes, any recommendations.

Ms. Harris - And the builder of this house is the same as the

builder of the previous—

Mr. Nicholson - Correct.

Ms. Harris - Okay. Thank you.

Mr. Nicholson - Thank you.

Mr. Berman - Thank you, sir. Anybody here today speaking in
support of this request? Anybody speaking in opposition?

Ms. Lett - My same questions that | had before.

Mr. Berman - Okay. Off mic Ms. Lett—okay. Please approach.
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Ms. Lett - Sorry.
Mr. Berman - No reason to apologize.
Ms. Lett - Same question | had before. How are they going to

access that lot?

Mr. Nicholson - Where is your gate? Is it here?

Ms. Lett - I put it right there.

Mr. Nicholson - Right here?

Ms. Lett - Yes. | put the gate there.

Mr. Nicholson - | wonder how many feet there is from this to—

Mr. Blankinship - The easement’'s 50 feet wide, and that looks like it's

about the same as the width. So | would guess that's 50 feet.

Mr. Nicholson - Okay. Make a square, say through here. So definitely
not through your property.

Ms. Lett - Not through the chain? We wouldn’t have to move it?
Mr. Nicholson - No. Not as long as your chain is here.

Ms. Lett - Yes, so—

Mr. Nicholson - We can hug with the driveway, the property line. Is
that correct?

Mr. Blankinship - Yes.

Mr. Nicholson - Okay.

Ms. Lett - Okay.

Mr. Nicholson - We’'ll just hug it here and then the house based on the

setback requirements.
Ms. Lett - Okay.

Ms. Harris - Okay, question. Mr. Blankinship, | guess this is for
you, but | wanted Ms. Lett to hear the response. If the owners of these parcels do
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not honor their responsibilities to maintaining this road, what recourse is there for
Ms. Lett?

Mr. Blankinship - Mr. Nicholson testified earlier that he wasn't sure
whether all of the owners had signed the agreement. And | don't know the
answer to that either. If all the owners have signed the agreement and it’s still in
force—also, it's at least ten years old, so it may have expired or there may be
some other change in law. But assuming that everybody signed it and that it's still
in force, it would be essentially a contact among the owners, so they would
enfarce it through court. Any of them could require the others to comply with their
contractual obligation.

Mr. Bell - But if it's passed here, you won't be by yourseif
because this covers the two new lots in terms maintenance as well.

Mr. Blankinship - Yes.

Mr. Bell - So if the ones prior to this, if we can't find proof of
that, anything built here, three now would be responsible more so than just
yourself.

Mr. Blankinship - Right.

Ms. Lett - Weill | have the agreement from Mr. Gibson when we
bought ours. And he did mention about the agreement to maintain the road. But it
is more than ten years old. And when | inquired about it, because we're not an
official HOA, because we don't pay dues, because there's nothing—I can't make
my neighbors pay to help maintain the road.

Mr. Nicholson - [Off microphone] We could do the two ones, but we'd
just have to figure out who's going to hold the funds for that.

Mr. Blankinship - By putting this condition in the variances, that gives
you an additional level of protection which is that now the County can enforce
this condition.

Ms. Lett - Okay.

Mr. Blankinship - So the County could require the owners of these two
lots to comply with this condition. And | presume there's a similar condition on
your variance. So if somebody complained that you weren't doing your part, then
you would also have the same obligation. Now the parcels farther north, those
variances were approved in the 1990s, and | don't think that condition was
standard at that time.

Ms. Lett - Right.
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Mr. Blankinship - | haven't looked. Did anybody look to see if those
were conditions were on the previous variances? So I'm not sure whether the
County could enforce against parcels A and B on the plat. But the others, the
County would atso be able to—we would be able to enforce this condition in this
variance. We would not be able to enforce the maintenance agreement.

Ms. Lett - Right.

Mr. Blankinship - But we could enforce this condition.

Ms. Lett - Right.

Mr. Nicholson - When the two sell, what if we had a contribution to

you for ongoing maintenance? And then that way you wouldn’'t have to get a
certain amount each year that you'd have to enforce and then have bad blood
between the neighbors. But what if there was an amount that was given to you
that we got from the buyer that went towards you guys for ongoing maintenance?

Mr. Blankinship - Those are certainly things that you all could work out
privately outside of this context.

Mr. Nicholson - Okay.

Mr. Berman - Thank you. For the written record, the opposition
speak was Andrea Lett (L-e-t-t). Thank you, ma'am. Okay, anybody else
speaking in opposition? Hearing none, let's move into the motions, Mr. Secretary.

[After the conclusion of the public hearings, the Board discussed the case
and made its decision. This portion of the transcript is included here for
convenience of reference.]

Mr. Berman - Do | hear a motion?

Mr. Mackey - Yes, Mr. Chairman. | move that accept the County's
recommendation and grant the variance for VAR2017-00014. The applicant has
met all five tests, and | don’t see any detriment for the other neighbors. | think
them accepting, again, all the conditions for the improvement on the road wil!
make everything fine.

Mr. Berman - Thank you, Mr. Mackey. We have a motion. Do | hear
a second?
Mr. Bell - Second the motion.
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Mr. Berman - Second from Mr. Bell. Any further discussion? All in
favor of the motion signify by saying aye. Any opposed say nay. None opposed;
motion carried 5 to 0.

After an advertised public hearing and on a motion by Mr. Mackey, seconded by
Mr. Bell, the Board approved application VAR2017-00014, DOMINION LAND &
DEVELOPMENT CORP’s request for a variance from Section 24-9 of the County
Code to build a one-family dwelling at 8630 Gibbs Lane (Parcel 818-681-7630)
zoned Agricuitural District (A-1) (Varina). The Board approved the variance
subject to the following conditions:

1. This variance applies only to the public street frontage requirement for one
dwelling only. All other applicable regulations of the County Code shall
remain in force.

2. Only the improvements shown on the plot plan and building design
submitted with the application shall be constructed pursuant to this
approval. Any additional improvements shall comply with the applicable
regulations of the County Code. Any substantial changes to the plans shall
require a new variance.

3. Approval of this request does not imply that a building permit will be
issued. Building permit approval is contingent on health department
requirements, including, but not limited to, soil evaluation for a septic
drainfield and reserve area, and approval of a well location.

4. Before beginning any clearing, grading, or other land disturbing activity,
the applicant shall submit an environmental compliance plan to the
Department of Public Works.

5. The applicant shall present proof with the building permit application that a
legal access to the property has been obtained. The driveway shall be
improved with a durable asphalt or compacted gravel surface at least 10
feet wide with 12 feet of horizontal clearance and 14 feet of overhead
clearance to provide access for police, fire, emergency medical services,
and other vehicles. The owners of the property, and their heirs or assigns,
shall accept responsibility for maintaining access to the property until such
a time as the access is improved to County standards and accepted into
the County road system for maintenance.

6. Any dwelling on the property shall be set back 50 feet from the western
property line, abutting the private road.

7. The existing trees shall be maintained within 50 feet of the side and rear
property lines.
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Affirmative: Bell, Berman, Harris, Mackey, Reid 5
Negative: 0
Absent: 0

Mr. Berman - Mr. Secretary, is there any other business?

Mr. Blankinship - The minutes from the previous meeting would be the
next item.

Mr. Berman - Okay. Do we have any corrections for the minutes?
Hearing none, do | have a motion for the minutes?

Ms. Harris - I move that the minutes of the previous meeting be
accepted as presented.

Mr. Berman - We have a motion from Ms. Harris. Do | hear a
second?

Mr. Bell - Second.

Mr. Berman - Second from Mr. Bell. Any discussion? All in favor

signify by saying aye. Any opposed say nay. None opposed; motion carries 5 to

On a motion by Ms. Harris, seconded by Mr. Bell, the Board approved as
presented the Minutes of the June 22, 2017, Henrico County Board of Zoning
Appeals meeting.

Affirmative: Bell, Berman, Harris, Mackey, Reid 5
Negative: 0
Absent: 0
Mr. Blankinship - The other item, Mr. Chairman, is that we have

distributed the proposed calendar of meeting dates and application deadlines for
2018. We ftraditionally adopt the calendar in July. As is the normal practice
according to the Board’s rules, we'll meet on the fourth Thursday of every month
January through October, and then in November and December we move to the
third Thursday to avoid the holidays.

Mr. Berman - Does this require a motion?

Mr. Blankinship - Yes sir.
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Mr. Berman - Do | hear a motion for accepting the 2018 meeting
schedule?

Mr. Mackey - Mr. Chairman, | move that we accept the 2018
calendar schedule.

Ms. Harris - Second the motion.

Mr. Berman - We have a motion from Mr. Mackay, a second from

Ms. Harris. Any discussion? All in favor signify by saying aye. Any opposed say
nay. None opposed; the motion carries 5 to 0.

Affirmative: Bell, Berman, Harris, Mackey, Reid 5
Negative: 0
Absent: 0

Mr. Berman - Any business?

Mr. Blankinship - That is all | have.

Mr. Mackey - Mr. Chairman, I'd like to make a statement. I'd like to

take this time to thank you for your service on the Board. You've been a big help
to me, and I'm sure Mr. Reid, as newcomers to the Board. Your presence will be
missed, but you definitely won'’t be forgotten. | wish you well going forward.

Mr. Berman - Thank you very much, Mr. Mackey. It's been an
honor.

Mr. Reid - | second that.

Mr. Berman - But seriously, thank you very much. It has been an

honor and a pleasure, as l've stated to you all before, serving with you all and
this wonderful County. And the staff and support team as well. | will miss you all,
and | look forward to serving the County in some other capacity hopefully in the
near future. Thank you very much.

Ms. Harris - Mr. Berman, | did express my sentiments through text
message. We certainly hope that your successor will hit the ground running just
like you did. You leave a legacy that will be difficult to fulfill.

Mr. Berman - Thank you very much. A successor has been sworn
in, and you will meet him at the August session.
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Mr. Blankinship - Actually, | believe the new member will be moving his
daughter to Yale on the date of our August meeting, so we will likely have a
vacant seat that day. We will meet him in September.

Mr. Berman - We will also have the vote for chairperson and vice
chairperson.

Mr. Blankinship - Yes. We will elect officers next month.
Mr. Berman - Sorry I'll miss that. Thank you again for all of your

camaraderie. I's much appreciated. With that, we are adjourned. Everybody
have a great day.

Dennis Berman

X/O‘— _~7 Chairman

%Iankins p, AlC
Secretary
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