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MINUTES OF THE REGULAR MEETING OF THE BOARD OF ZONING
APPEALS OF HENRICO COUNTY, HELD |IN THE COUNTY
ADMINISTRATION BUILDING IN THE GOVERNMENT CENTER AT PARHAM
AND HUNGARY SPRING ROADS, ON THURSDAY JUNE 22, 2017 AT 9:00
A.M., NOTICE HAVING BEEN PUBLISHED IN THE RICHMOND TIMES-
DISPATCH JUNE 5, 2017 AND JUNE 12, 2017.

Members Present: Dennis J. Berman, Chairman
William M. Mackey, Jr., Vice Chairman
Helen E. Harris

James W. Reid
Member Absent: Gentry Bell
Also Present: Jean M. Moore, Assistant Director of Planning

Benjamin Blankinship, Secretary
Paul M. Gidley, County Planner

R. Miguel Madrigal, County Planner
Kristin Smith, County Planner

Mr. Berman - Good morning. Welcome to the June 22nd meeting of
the Henrico Board of Zoning Appeals. For those who are able, please stand and
join us for the Pledge of Allegiance.

Our Board secretary, Mr. Blankinship, will now read you the rules.

Mr. Blankinship - Good morning, Mr. Chairman, members of the Board,
ladies and gentleman. The rules for this meeting are as follows: Acting as
secretary, 1I'll call each case. And as I'm speaking, the applicant's welcome to
come down close to the lectern. We will ask everyone who intends to speak to
that case to stand and be sworn in. Then a member of the staff will give a brief
introduction to the case, and then the applicant will present their case. After the
applicant has spoken, anyone else who wishes to speak will be given the
opportunity. After everyone’s had a chance to speak, the applicant, and only the
applicant, will have an opportunity for rebuttal.

After the Board has heard all the testimony and asked all their questions, they
will proceed to the next public hearing. They will render all of their decisions at
the end of the meeting so if you wish to hear their decision on a specific case,
you can stay until the end of the meeting, or you can check the Planning
Department website—we usually get it updated within an hour of when the
meeting ends—or you can call the Planning Department this afternoon.

This meeting is being recorded, so we'll ask everyone who speaks to speak

directly into the microphone on the podium, state your name, and please spell
your last name so that we get it correctly in the record.
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We are one member short this morning. The Code of Virginia provides that in
order to rule in favor of an applicant or appellant, there must be three affirmative
votes. Because we have one member absent, if anyone would like to defer your
case until next month, that may increase your chances of getting three votes in
favor. Would anyone like to defer your application until next month? Hearing
none, shall we proceed?

Mr. Berman - Yes we shall. Thank you, sir.

Mr. Blankinship - The first case is deferred from two months ago. It's
VAR2017-00008, Canaan Land Company.

VAR2017-00008 CANAAN LAND COMPANY requests a variance
from Sections 24-9 and 24-94 of the County Code to build a one-family dweliing
at 8415 Bronwood Road (PARHAM HILLS) (Parcel 755-749-4176) zoned One-
Family Residence District (R-3) (Three Chopt). The public street frontage
requirement and lot width requirement are not met. The applicant proposes 36
feet public street frontage and 62 feet lot width, where the Code requires 50 feet
public street frontage and 80 feet lot width. The applicant requests a variance of
14 feet public street frontage and 18 feet lot width.

Mr. Blankinship - Would everyone who intends to speak to this case
please stand and be sworn in. Raise your right hand, please. Do you swear the
testimony you're about to give is the truth, the whole truth, and nothing but the
truth so help you God? Thank you, Mr. Madrigal.

Mr. Madrigai - Thank you. Mr. Secretary, Mr. Chair, members of the
Board, good morning.

Before you is a request to build a one-family dwelling in a residential district. The
subject property is part of the Parham Hills subdivision, which was established in
1952. The property is 37,191 square feet in area. It is relatively flat and is
predominantly a grass field. A creek runs along the entire southern boundary of
the property and halfway up the rear of the lot with dense vegetative growth
along the banks. County records indicate the presence of wetlands in the rear
haif of the property. It is bounded by residences with exception to an
undeveloped lot which is adjacent and to the north of the property.

When the subdivision was created, the subject property was identified as a lake
on the subdivision map. Although it was intended as a lake feature of the
development, it was never reserved for that purpose and it never came to fruition.
However, it does appear that the property was used a fill lot for ruble from street
widenings.
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The property was acquired by the applicant in July 1990. Over the last 27 years,
he has requested and received three variance approvals to waive the street
frontage and iot width requirements to build a single-family residence. In all three
instances, the home was never built, and the variances expired.

With respect to the hardship finding, because the lot was never intended to be
developed and instead was to be a drainage reservoir and decorative feature of
the subdivision, it was not provided with adequate street frontage or lot width.
Since it was intended to be a lake, the property owner did not have a reasonable
expectation that it could be developed. Although it has been granted several
variances in the past, further approvals are not guaranteed as laws and legal
attitudes have changed over time, substantially raising the bar for variance
approvals.

In the applicant's case, the three variance approvals were granted prior to the
2004 Cochran decision. If the applicant’s request is denied, the property could
not be used for a one-family dwelling. Since the property was intended to be a
lake feature and the applicant did not avail himself of past approvals, it is not
clear whether there’s a hardship justifying the granting of a fourth variance.

With respect to the subtests, test number 1, the property was acquired in good
faith and any hardship is not self-imposed. It appears that the applicant acquired
the property in good faith. Relative to whether there is a self-imposed hardship
issue, the applicant did not create the lot, but has failed to take advantage of past
variance approvals.

Test number 2, substantial detriment to adjacent or nearby properties. If a
variance is granted, several issues relative to that development of the property
must be overcome so it does not detrimentally impact adjacent and nearby
property.

As mentioned, a creek runs through the property, and there are wetlands present
on the lot. The creek enters the lot at the center of the 36-foot-wide street access
point which doubies as the street frontage. The creek creates a potential conflict
with any future driveway built for the lot. The applicant would have to ensure that
any future driveway is safe, it would not deteriorate the creek bank, and that
drainage on the lot and along the street would not be impeded. Since the creek
runs the entire the length of the lot, a substantial amount of work would have to
be performed to maintain drainage through the property. The limits of the
wetlands would have to be identified and any potential impacts caused by the
home would have to be approved by the Army Corps of Engineers.

Any future home would have to be situated carefully so that it does not infringe
on the privacy of adjacent lots by looking directly into their rear yards. Also, a
geologically survey will have to be conducted to determine if the lot in fact
contains road debris. That will determine what steps will be required to safely
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construct a home on the property. And finally, the applicant would have to amend
the subdivision map to allow for the development of the iot.

Test number 3, the condition or situation on the property is not of a general or
recurring nature necessitating a code amendment. With respect to the applicant’s
request, it's unique and is not a general recurring issue.

Test number 4, granting the variance will not result in a use variance or a change
in the zoning classification. The underlying zoning designation allows cne-family
dwellings. The applicant is requesting the waiver of the minimum street frontage
and lot width standards in order to build a residence consistent with the zoning
designation.

Test number 5, relief is not available through a special exception or modification.
Neither of those two options is available in this case.

In concluding, although the property is residentially zoned, the subject property
was never intended to be developed. it was the developer’s intent to make it an
environmental and decorative feature of the subdivision. To that end, it appears
that the lot was used as a landfill for ruble from street widenings. Since
purchasing the property, the applicant has been granted three separate variance
approvals for the development of the lot. In each instance, he has failed to take
advantage of those approvals. Because laws and legal attitudes have changed
over time, essentially raising the bar for variances, the property owner shouldn'’t
expect that a fourth variance will be approved, especially in light of the
engineering and environmental challenges associated with developing the lot. It
would be more prudent and preferable if the owner were to acquire additional
land from the adjacent undeveloped lot to satisfy code and void the need for a
variance. Thus, based on the facts of the case, staff recommends denial of the
applicant’s request.

This concludes my presentation. I'll be happy to answer any questions.

Mr. Berman - Thank you, Mr. Madrigal. Any questions from the
Board?
Ms. Harris - Mr. Madrigal, do we know which part of the parcel is
fill lot?
Mr. Madrigai - No ma'am, we do not. | became aware of that from

testimony from | believe the 2002 variance request from reading from the
minutes where the applicant at that time was a contractor. | think they had done
some core sampling, and they found road debris.

Mr. Berman - Do you have any wetlands delineation on the plat?
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Mr. Madrigal - No, we do not. But it is on the County maps.

Mr. Berman - Okay. | was curious where the buildable area was.
Any other questions?

Ms. Harris - Mr. Madrigal, one more question. So we are dealing
with a fill lot and we're dealing with a lot that does not meet the public street
frontage or the lot width requirements.

Mr. Madrigal - Yes, that is correct.

Ms. Harris - Thank you.

Mr. Berman - Okay, thank you very much.

Mr. Madrigal - Thank you.

Mr. Berman - | would like to hear from the applicant at this time.

Would you please spell your name at the microphone.

Mr. Hairston - My name is Will Hairston. That's H-a-i-r-s-t-o-n. I'm
president/owner of Canaan Land Company. As was mentioned, we've owned it
for 27 years.

| do find it a little discouraging that it seems to be held against me that we didn't
take advantage of our three previous grants. We tried very much to take
advantage of them. We had contract purchasers in each case, and they ended
up backing out of the contract at one point or another. it was usually because
they got very discouraged either from—a lot of times it wasn't just clear
requirements, but possible things, such as maybe the Army Corps of Engineers
was going to require a permit. Maybe it's going to require an offset of $500 a foot.
Maybe there are wetland soils. So there’s been kind of a gauntlet of challenges
that we have attempted to make. In each of the previous times, the contract
purchaser has backed out in face of some of these challenges.

it's the same case this time. We had a contract purchaser who, unlike earlier
times, seemed to be an experienced builder. But after talking with Mr. Madrigal,
he also asked to back out of the contract, which was kind of a blow to us.

We do have some experience in this. We are more familiar with the chatlenges.
So in preparation for this, | did meet with Mrs. Robin Wilder of Public Works to
address some of the questions. We had a good meeting. She seemed to think
that drainage would be considered Waters of the United States, but that it would
not require offsets or permitting because of the small area affected. 've also met
with Mr. Scott Jackson and got a letter yesterday, and | do think that some of the

June 22, 2017 5 Board of Zoning Appeals



217
218
219
220
221
222
223
224
225
226
227
228
229
230
231
232
233
234
235
236
237
238
239
240
241
242
243
244
245
246
247
248
249
250
251
252
253
254
255
256
257
258
259
260
261
262

uncertainties in the past have been clarified. So | think the prognosis moving
forward looks better this time.

In terms of the change in the environment, | realize that when | came to BZA
hearings, people were asking for garages and sunrooms, and it would be a
hardship if | can’t build a sunroom. This isn’t a case like that of just a garage or a
sunroom. If this is turned down—the only permitted use is a residential house,
which if turned down, there’'s no permitted use. | would call that a total and
dramatic hardship and kind of a classic case of an older lot that doesn’t meet
current standards. Each of the past variances that were granted, that was cited
that it was a clear case of hardship.

So | just submit that to you that if the variance would be denied that | would hope
that maybe either the Planning Department or the County would make another
use. If it's deemed that it shouid just be part of the stormwater infrastructure,
maybe a recommendation would be that the County would buy it as a stormwater
infrastructure and not make us carry that hardship.

We've already been paying taxes on it for 27 years, and we've tried diligently to
move it forward and face the obstacles. But | think we're better understanding
these obstacles. At one point, we did do a soil test, drawing down 90 inches at
three different spots. So we do understand the challenges and it would require an
engineered foundation, which is often the case. A lot of building lots are based on
fill. But | would note that this fill has been there since the early '60s and is pretty
stable. | don't think anything found in any of the soil tests, including a soil test just
a couple weeks ago with Public Works that indicated either wetland soils present
or that the soils were an inherent impediment to building a single-family home.

Mr. Berman - Okay, thank you. If you could remain, please. No, |
mean at the podium. Thank you, Mr. Hairston. | wanted to see if the Board had
some questions for you.

Mr. Hairston - Sure.

Ms. Harris - Mr. Hairston, have you considered purchasing the
adjacent lot?

Mr. Hairston - Yes | have tried a number of times. In fact, | think—
are you Mr. Tate?

Mr. Tate- [Off microphone] Yes.
Mr. Hairston - Okay. The adjacent owner is here, and he can
address that. | got word to him in the last few weeks, and | heard back that you

were not willing to sell a portion. It was tried at different times, including the last
couple of weeks. He can speak to that. He owns lots 1, 2, 3, and 4. Parts of 4, if
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he would be willing to sell, could do that. But earlier times and this time it did not
seem to be an option for us. But it was attempted.

Ms. Harris - One more question. When you purchased this
property, you were aware that this was a lake lot based on the intention of the
subdivision developers, right?

Mr. Hairston - | knew it had an unusual shape and all, but | did not—
| saw it as the intention was for it to be an attractive feature. But it seemed like
that was the intention in the '50s, but by the early '60s, it seemed to be that was
not something—it seemed to be just not suitable or functional as a lake lot. To
me it seems a little bit trying to say what the original developer’s intention was.
But yes, it was meant to be a feature. But | think since the early '60s, the lake
intention hasn’t been. In fact, it's been a filled-in lot in a residential subdivision.
And it is eight-five hundredths of an acre, so it's an unusually large lot.

And certainly ever since | came in and asked the County, they said it's a
buildable lot with a variance. That's what I've been told every time | asked, it's a
buildable lot with a variance. And the variance has been approved. So my
understanding of the tightening of the variance, it's only for hardships. And to me
this seems like a clear dramatic case of a hardship.

To me this idea of the original tenant, it strikes me like someone looking at
someone’s genealogy and say well you were never meant to be—sort of reminds
of when Ted Cruz was trying to tell Donald Trump he couldn’t be president
because he mother was born in Scotland. It seems to be an obscure fact in the
history of the lot not something that should render it eligible to endure a hardship
for all time and eternity. The attempt to have a lake was short lived and
unsuccessful. It doesn’t seem like that should qualify for eternal hardship.

Mr. Berman - Any other questions?
Mr. Mackey - That was my question.
Ms. Harris - Mr. Hairston, where would you actually construct the

dwelling? You're dealing with the wetlands and the shape of this lot. Do you
know where you would actually place the dwelling?

Mr. Hairston - We have drawings from earlier ones. It's a little hard
in a proposed plan to do that when the engineering and—that would probably be
up to the engineer. I've used Bruce Hulcher in the past, and | would trust him to
site the exact siting. Like | say, I've met with multiple people in Public Works. And
| believe the wetlands question has been answered. The drainage question’'s
been answered. But the exact setbacks from the creek are still to be set. Our
contract purchaser was Mr. [unintelligible] Sindhu [sp]. And I'm actually hopeful
that based on the successful outcome of this that we can reengage him and
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proceed. He's the one that is an experienced builder/developer and lives very
close to the area. I'm hopeful that he could move forward in the next few months.
However, | have also engaged Brian Hall of RBA Realtor to make sure we can
get the lot successfully built on in the time the variance permits.

Ms. Harris - | think this is my last question. Would you avoid the fili
portion of the lot for the dwelling?

Mr. Hairston - That's probably a question for the engineers. I'm not
sure. I'm guessing that at least part of the lot would be on fill. | think this question
came up in earlier variance hearings where some of the officials said it may
require a slab; it will dictate the type of foundation. That will be based on the
engineer, and there will probably be some further geotechnical. But my guess it
will be on fill, but it will be a foundation suitable for fill.

Ms. Harris - Thank you.

Mr. Berman - It would have been a lot easier to visualize this if we
had some sort of a lot placement, especially given the history of all the other
variances for it. Is there anything else? Are there any further questions? Is there
anything else you have to add?

Mr. Hairston - As someone who's trying to sell to a builder, we're at
the mercy of the people buying. We can’'t draw a picture and say here’s the
improved picture. | would say that when the building permit gets approved, the
exact siting will be done, and both Planning and Public Works will write off on it.
In earlier times, we did do a little sketch. Those were kind of just that. They were
best guesses of where it would probably end up. That would be sort of an
informal engineering. But of course it would have to be done with the approval of
Planning and Public Works.

Mr. Berman - Do you happen to have any of those sketches with
you today?
Mr. Hairston - No. Let's see. | have a large file out in the car. As you

can imagine, 27 years, 3 variances. But | don't think | put that in. But | could bring
one in in a few minutes if it would—I do have it in the car.

Mr. Berman - That's permissible before the motion. As we go to the
other cases, that would be good. Thank you very much.

Mr. Hairston - Sure.
Mr. Berman - Appreciate it. Is there anyone present who is in

support of this application? Is there anyone present who is opposed to this
application? You can approach, please, and state your name and spell.
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Mr. Tate - Name is Blanton Tate. B-l-a-n-t-o-n, T-a-t-e. My
parents purchased this piece of property as one contiguous piece and had three
houses moved in on lots 1, 2, and 3. They gave permission to the guy that was
doing Parham Road to put all the fill in the hole in the rear of the property. At that
time, it was not designated a lake lot; it was just one continuous property.
Sometime when they did an aerial survey, they designated that as a lake lot
where originally County records didn't show that. It just showed one piece of
property. Years later, they had it soid for an escheat sale and it was sold as a
lake lot with the Building Code.

The majority of it, the back of it was just a big hole when they filled it in. | have
never developed the Bronwood lot. | do own the three houses facing Parham
Road, but | just never decided to build back there. | think where they would sit the
house would negatively affect my property, and | don’'t know how the—it’s just a
real strange situation where they would sit a house. It would be the rear of the
other properties facing it.

it is a wetland. When it rains a lot, it does get real swampy back there. It was a
lot of debris put in. | don't know how much. But mostly to the rear part of it, not to
the front part towards Bronwood and the other part between the houses on
Parham Road. That's relatively stable. They would have to build on the utility
easement to have a driveway. | don’t know how they would do it without going
across my land to build. And | would not like them to use my land, to trespass my
land to affect their building.

That's all | have to say.
Mr. Berman - Thank you, Mr. Tate. Any questions for Mr, Tate?

Mr. Biankinship - | just want to make sure | understood what you were
saying. Along North Parham Road there are houses 35 feet back from the road.

Mr. Tate - Correct.
Mr. Blankinship - Then along Bronwood farther down on the right side
of the screen, there are houses set back 35, 40 feet. But you're saying that this
lot or this parcel, because it was not laid out as a lot, the house would be in the
rear yard of the houses on Parham.
Mr. Tate - Correct.
Mr. Blankinship - Whereas if, for example, you were to build a house in

the future on lot 4, it would be up on Bronwood and would not have that same
kind of impact.
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Mr. Tate - Correct.
Mr. Blankinship - Okay. | think | understand what you're saying.

Mr. Tate - It was just a strange thing because it was drawn out
and surveyed as a separate lot.

Mr. Blankinship - Right.

Mr. Tate - | think when they did the aerial survey it was like
“what's this right here?” They designed it a lake lot. | was never notified or knew
anything about it. The next thing | know, it was escheated and sold by the state
as a piece of untaxed property— no-taxes-paid property and was transferred.

Mr. Blankinship - Right.
Mr. Tate - | found out about it years later. Twenty years later |

found out about it when Canaan Land Company said they wanted to sell me the
lot that | thought [ had owned.

Mr. Berman - Thank you, Mr. Tate.
Mr. Tate - Okay, thank you.
Mr. Berman - Is there anyone else present who is opposed to this

application? Okay, hearing none, let’'s move on to our next case please.

[After the conclusion of the public hearings, the Board discussed the case
and made its decision. This portion of the transcript is included here for
convenience of reference.]

Mr. Mackey - Hold on for one second. He had those pictures.

Mr. Berman - Oh yes, thank you. You got out to your car. Can we
please see . . .

Mr. Hairston - Also, there was opposition, but | couldn’t offer my

rebuttal because | went to my car. | had a couple of comments regarding the
objection.

Mr. Berman - Can we entertain . . . ?
Mr. Hairston - That drawing—and | apologize | only have one
copy—was done by a surveyor and does show that there is plenty of room to

place a house there showing a rear setback of 88 and 100 feet at two different
points.
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This does speak to one of Mr. Tate’s objections in having a house looking into
the other's backyards. | will point out that whenever there are houses facing on
an intersection, some yards look into the back of other yards. So it's really not
that unusual of a situation. And there is still a 100-foot rear setback, so it's not
like a house at the very back of a lot.

Mr. Blankinship - But this is not that case. On lot 4, another house up
on Bronwood would have the same relationship as the other houses in the
neighborhood. But here, you have a piece of land back—immediately in the rear
yards of those other houses. It was not originaily intended as a house lot. So |
think it is a very different situation. | think Mr. Tate had a good point.

Mr. Hairston - And lot 4 has other challenges as weil.

Mr. Blankinship - Right. How old is that plan?

Mr. Hairston - That one is from the '90s.

Mr. Blankinship - | don’t think that's at all practical today because of the

stream that's there and because of setbacks from that stream and from the
wetland.

Mr. Hairston - Right. And that's one reason why | didn't submit it. |
feel like the only real proper one is somebody who's proposing to build a plan
and is planning to act on the one submitted. And that's the reason why | didn't
submit it. Like | said, we've had three variances. The other ones we would just
sometimes pencil in something, this is kind of what I'm thinking.

Mr. Blankinship - Sometimes that's enough, but when there are more
constraints on the lot, like on the second-to-last case where there were wetlands
on the lot, we needed to know where the wetlands are and where the house it
going to be relative to those areas. This plan I'm fairly certain is not—

Mr. Hairston - Would not pass muster. And that's a thing that [ think
would—Public Works, I'm sure if a house were proceeding, there would be twists
and turns in that road—and this is the part that | would have done. There is the
utility, there are wetland issues, there is Army Corps. One thing this lot has going
for it is it's eighty-five hundredths of an acre, so there is plenty of wiggle room.
That's what has been looked at in the past.

It gives a picture of possibilities. | like that it does show setback, exactly how

many feet so that there is—iike an Etch A Sketch, you can go many different
directions.
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One final comment | would like to say. If the variance is turned down, how is that
different than a condemnation or even kind of like a seizing of property in a way?
| encourage you to consider the hardship that a lack of a variance would impose.

Mr. Blankinship - The answer to your question is that when this whole
large property was subdivided, this small area was intended to be a iake. So a
reasonable use was made of the whole parcel by all of the other lots that were
divided. But this lot was never intended to be a dwelling site.

Mr. Hairston - Right, right. Well | know for 27 years | was informed
by everybody in the County that it's buildable, it just needs a variance. If today
we don’t get a variance, then | feel like it's 27 years of this right to be buildable,
it's like it's being pulled away. | would point out that it's been looked at three
times and felt like it did meet the requirements. And the tests, did we create this?
No. | do ask you to consider that, the hardship by such a decision.

Mr. Berman - The County was stating that it was buildable with a
variance. There is no presupposition that the variance will always been
approved.

Mr. Hairston - No, 1 understand.
Mr. Berman - So Mr. Tate’s concern regarding the driveway, | think

that that example drawing does show that there is a possibly to not touch his
property.

Mr. Hairston - Right. And | might point out—

Mr. Blankinship - But that's in the stream.

Mr. Hairston - Right.

Mr. Blankinship - The driveway is right on top of the stream.

Mr. Hairston - I'll point out that the aerial photos shown are not exact

surveys. In Public Works, there are 36 feet of frontage. | think comments from
Public Works even in the last few weeks have shown that if necessary we can
extend the pipe if the stream is in the driveway or sort of on top of each other.
The pipe can be extended to accommodate a proper entrance. Thirty-six feet is
adequate for an entrance.

Mr. Berman - Okay. Anything else, Mr. Hairston?
Mr. Hairston - Are there any further questions?
Mr. Berman - No? Thank you for going out to get this.
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Mr. Hairston - All right.

Mr. Berman - Okay. So that brings us to VAR2017-00008. Do | hear
a motion? | will make the motion since it's in my magistrate. | move that given the
wetlands concern, and the prior history of variance hearings on this, and concern
about the driveway, the possible remediation of fill, and the concern over
buildable area and neighboring lots’ view of the placement of the house in the
buildable area, if any, | recommend that we not approve this variance. Do | hear
a second?

Ms. Harris - | second the motion.
Mr. Berman - Second from Ms. Harris.
Ms. Harris - | need to further say that the lot really has too many

problems. Wetlands, a former lake lot. Fill land. I've known cases where using fill
land will come back and bite you, so to speak, because it does sink sometimes. |
am offering a second to that motion.

Mr. Berman - We have a motion from Mr. Berman, a second from
Ms. Harris. Is there any further discussion from the Board? Hearing none, all in
favor of denial of this variance, signify by saying aye. Those opposed? There is
no opposition; that motion carries 4 to 0.

After an advertised public hearing and on a motion by Mr. Berman seconded by
Ms. Harris, the Board denied application VAR2017-00008, CANAAN LAND
COMPANY requests a variance from Sections 24-9 and 24-94 of the County
Code to build a one-family dwelling at 8415 Bronwood Road (PARHAM HILLS)
(Parcel 755-749-4176) zoned One-Family Residence District (R-3) (Three
Chopt).

Affirmative: Berman, Harris, Mackey, Reid 4
Negative: 0
Absent: Bell 1

[At this point, the transcript continues with the public hearing on the next
case.]

CUP2017-00024 WISTER J. AMBROSE JR. requests a conditional
use permit pursuant to Section 24-95(i)(4) of the County Code to build an
accessory building in the side yard at 4430 E Williamsburg Road (Parcel 852-
712-3573) zoned Agricultural District (A-1) (Varina).

June 22, 2017 13 Board of Zoning Appeals



584
585
586
587
588
589
590
591
592
593
594
595
396
397
598
599
600
601
602
603
604
605
606
607
608
609
610
611
612
613
614
613
6l6
617
618
619
620
621
622
623
624
625
626
627
628

Mr. Blankinship - Would everyone who intends to speak to this case
please stand and be sworn in. Raise your right hands, please. Do you swear the
testimony you're about to give is the truth, the whole truth, and nothing but the
truth so help you God? Thank you. Mr. Madrigal?

Mr. Madrigal - Thank you, Mr. Secretary. Mr. Chair, members of the
Board. Before you is a request to build an accessory structure in the side yard of
a one-family dwelling. The subject property is over four acres in size and is
bordered by a dense 50-foot deep tree line on all four sides. The lot is improved
with a newly constructed 1,800-square-foot ranch-style dwelling with an attached
three-car side-load garage. Access to the property is by way of an approximately
20-foot-wide access point and a 300-foot-deep gravel driveway.

The property is served by well and septic systems. The well is in the northwest
quadrant of the lot, and the septic system is located approximately 30 to 50 feet
in front of the dwelling.

The applicant purchased the property in January 2016 and finished construction
of the new home in May 2017. He would like to add a one-story, 360-square-foot
metal garage in the side yard approximately 30 feet west of his existing garage.
The proposed structure will house yard equipment used in the maintenance of
the property.

The property is zoned A-1 and is designed Suburban Residential 1 on the
Comprehensive Plan. A one-family dwelling is consistent with both the zoning
and the Comprehensive Plan designations. Because detached or attached
accessory buildings are customary and incidental to single-family dwellings, the
proposed use is also consistent with both land use designations.

The surrounding area is semi-rural in character and is composed of large iot
residential development and large acreage tracts of land. Minimum lot size starts
at one acre per residentially subdivided property and varies for existing acreage
parcels. The subject lot is over four acres in size, and the existing dwelling is set
back over 300 feet from the street. Because of the existing tree line surrounding
the property, the proposed garage will not have a visual or aesthetic impact on
the streetscape or surrounding property. Also, due to the proposed structure
placement, orientation, and proximity to other dwellings, staff does not anticipate
any detrimental impacts if the request is approved.

In conclusion, the applicant’s request is consistent with both the zoning and
Comprehensive Plan designations. The existing tree line surrounding the
property prevents any visual or aesthetic impacts on the street or surrounding
property. The large size of the lots, the distance, and orientation of the homes
also helps to mitigate any negative impacts. Because the applicant's request will
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not result in any detrimental impacts, staff recommends approval subject to
conditions.

Mr. Berman - Thank you, Mr. Madrigal.
Mr. Madrigal - Thank you.
Mr. Berman - Any questions from the Board? Thank you, sir. Can

we hear from the applicant, please? You can approach and spell your name.

Mr. Ambrose - My name is Wister J. Ambrose, Jr. That last name is
spelled A-m-b-r-o-s-e. | just want to build a shed to keep my lawnmowers and
ATVs and garden tools and stuff like that to keep it out of the main part of the
garage that adjoins the house. | guess that’s it.

Mr. Berman - Thank you, sir. Questions from the Board?
Ms. Harris - Mr. Ambrose, will the new metal construction blend in

or complement your house? It seems you have a nice home here. Did you just
complete it in May? Is that right?

Mr. Ambrose - Yes.

Ms. Harris - In looking at the garages and barns, are they all
metallic?

Mr. Ambrose - Yes.

Ms. Harris - Okay. | was just curious as to why didn’t you want a

garage that would be in keeping with the brick construction of the home.

Mr. Ambrose - I'm just using it for storage. | have two cars in each
bay, and then the third bay is like a storage area for stuff in the house. Like | say,
| just want to keep the lawnmowers and stuff away from the house because of
the smell of the grass and stuff in the garage that's attached.

Ms. Harris - This picture that we're looking at here, is this out of
brick or is this metal?

Mr. Ambrose - That's all brick.
Ms. Harris - So you just want a metal or metallic connection.
Mr. Ambrose - Yes.
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Ms. Harris - Okay. | was just wondering if it would look better, be
more pleasing to the eye if this addition that you're asking for was made out of
brick too. But as you said if it's just for holding some of your equipment, |
understand.

Mr. Ambrose - Yes, that's all. 1 just wanted to do it out of metallic
because it was cheaper.

Ms. Harris - Thank you.

Mr. Mackey - The new shed, about how far will that be from the
existing garage?

Mr. Ambrose - | think it's about 36 feet.

Mr. Mackey - Okay.

Mr. Blankinship - I'd like to ask one question, if | may.

Mr. Berman - Yes sir.

Mr. Blankinship - Why couldn’t you put the new structure in the rear

yard? Why did it have to be in the side yard?

Mr. Ambrose - I don’t have it cleared off. I'd have to go clearing off
trees.
Mr. Blankinship - Does the land slope down as it goes farther back or

does it slope up?

Mr. Ambrose - It slopes up.

Mr. Blankinship - Okay. Would that have created problems for you in
terms of construction?

Ms. Ambrose - May | speak?

Mr. Blankinship - Yes ma'am. Let me get your name first.

Ms. Ambrose - I'm Terry Ambrose. One of the issues in the backyard

is that's where our drainage for the property is located. And then of course the
buffer trees are next. So that could impede our drainage.

Mr. Blankinship - Okay.

Mr. Berman - There’s a six-foot incline in the backyard. Elevation.
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Ms. Harris - Mr. Berman, I'd like to ask Mr. Ambrose something.
You have over four acres of land, do you not?

Mr. Ambrose - Yes.
Ms. Harris - What do you plan to do with the other acreage?
Mr. Ambrose - Some of it's growing back up into trees. I'd just let it

be for privacy.
Ms. Harris - Thank you.

Mr. Berman - Mr. Ambrose, are you under—is your neighborhood
under a homeowners' association?

Mr. Ambrose - No.

Mr. Berman - Okay. Any further questions? Thank you very much.
Mr. Ambrose - All right, thank you.

Mr. Berman - Is there anybody else here to speak in support of this

application? Anyone to speak in opposition to the application? Hearing none,
Mr. Blankinship, let's move to the next application.

[After the conclusion of the public hearings, the Board discussed the case
and made its decision. This portion of the transcript is included here for
convenience of reference.]

Mr. Berman - Do | hear a motion?
Mr. Mackey - Yes, Mr. Chairman. | make a motion that we approve

CUP2017-00024. | don't think it will cause any detriment to the community. | think
we should approve it.

Mr. Berman - We have a motion from Mr. Mackey. Do | have a
second?

Mr. Reid - Second.

Mr. Berman - Second from Mr. Reid. Any discussion? Without

further discussion, all in favor of the motion signify by saying aye. Those
opposed? There is no opposition; that motion carries 4 to 0.
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After an advertised public hearing and on a motion by Mr. Mackey, seconded by
Mr. Reid, the Board approved application CUP2017-00024, WISTER J.
AMBROSE JR. requests a conditional use permit pursuant to Section 24-95(i)(4)
of the County Code to build an accessory building in the side yard at 4430 E
Williamsburg Road (Parcel 852-712-3573) zoned Agricultural District (A-1)
(Varina). The Board approved the conditional use permit subject to the following
conditions:

1. This conditional use permit applies only to the construction of a detached,
one-car garage in the side yard. All other applicable regulations of the County
Code shall remain in force.

2. Only the improvements shown on the plot plan filed with the application may
be constructed pursuant to this approval. Any additional improvements shall
comply with the applicable regulations of the County Code. Any substantial
changes or additions to the design or location of the improvements shall require
a new conditional use permit.

3. Before beginning any clearing, grading, or other land disturbing activity, the
applicant shall obtain approval of an environmental compliance plan from the
Department of Public Works.

Affirmative: Berman, Harris, Mackey, Reid 4
Negative: 0
Absent: Bell 1

[At this point, the transcript continues with the public hearing on the next
case.]

CUP2017-00025 DARRYN AND SUSANNE APPLETON request a
conditional use permit pursuant to Section 24-95(i}(4) of the County Code to build
accessory structures in the side yard at 120 Brookschase Lane (WINDSOR ON
THE JAMES) (Parcel 756-731-2353) zoned One-Family Residence District (R-1)
(Tuckahoe).

Mr. Blankinship - Would everyone who intends to speak to this case
please stand and be sworn in. Raise your right hands, please. Do you swear the
testimony you're about to give is the truth, the whole truth, and nothing but the
truth so help you God? Thank you. Mr. Gidley?

Mr. Gidley - Thank you, Mr. Secretary. Good morning,
Mr. Chairman, members of the Board.
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The subject property is located in the Windsor on the James subdivision, which is
on the south side of River Road. To familiarize yourself with it, Parham Road is
just to the west, and then to the east would be Ridge Road.

In October 2016, the applicants purchased two lots in this subdivision and
subsequently combined them into a single 1.252-acre lot. There is a one-family
dwelling currently under construction on the property. You can see that here,
although I'm sure it's much further along by now.

As part of the site improvement, the owners would like to have a detached
garage in the side yard, which would be located right over here. The garage
would be approximately 24 by 28 feet. This is a revised plat. The original plat
showed a 24-by-24 garage, which is what your staff report referenced. But the
floor plan showed the correct dimensions, so they revised their plat as shown
here to reflect the 24’ by 28’ dimensions.

In addition to the garage, they're proposing a pool back here. Most of the pool
would be located in the rear yard. But almost as a technicality, because part of it
would come in front of the rear line of the home, it would be considered partially
in the side yard. As a result of these two structures being—in the case of the
garage, completely in the side yard and then a little bit of the pool in the side
yard, they are requesting the conditional use permit to allow these in the side
yard.

Evaluation. Is the request consistent with the Comprehensive Plan and Zoning
Ordinance? The property is zoned R-1, One-Family Residence District, and is
designed as SR-1 on the Comprehensive Plan. A one-family dwelling is
consistent with both of these designations, and a detached garage and
swimming pool are customary and incidental to a single-family dwelling. And with
a conditional use permit, they are allowed to be placed in the side yard.

As far as any substantial detrimenta! impact on nearby properties, as you can
see here, the proposed garage would be just over 48 feet from the nearest
property line, which is the side property iine. As you can see here, looking over
there you have existing trees and vegetation that would be along this property
ine. So given the distance of 48-plus feet, which is twice the requirement,
actually, for the home, which is a 20-foot setback, given that and the buffering
here, | don't believe there would be any substantial detrimental impact to the
adjacent property.

I would point out on the floor plan for the proposed garage there’s a first floor,
which would be used for the vehicles. Then there is a second floor that shows an
office. In addition, they showed a full bath and some aspects of a kitchen on it as
well. Under the Zoning Ordinance, if this were to become a residence, the only
person who could live up there would be a full-time employee of the property,
such as butler, for instance, or a nanny who worked there full time. Otherwise, it
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can't be used as a residence. If it's just being used as an office, the Board may
want to consider restrictions such as those found in the conditions that would
limit the ability for it to be used for a residence. If it's just an office, then certainly
just a half bath would probably be sufficient for any needs that they would have.

As far as the swimming pool and any impact on adjacent properties, you can see
here the pool would go over basically in this area here. Looking towards the rear
property line, again there is vegetation back here that's being preserved. The
standard setback for a detached swimming pool is six feet. And again on the
survey, you can see the pool here is going to be way more than the required six
feet. So again | don't think there's going to be any real substantial detrimental
impact there. The distance from the side yard is even greater.

In conclusion, the applicants have actually combined two lots into one large lot.
As a result, there is sufficient room for the home and the two proposed
structures, the detached garage in the northern side yard and the swimming pool
in the back and a little bit of the side yard. Each of these will be located more
than 40 feet from the nearest property lines. Given that and the existing
vegetation, staff does not believe there will be a substantial detrimental impact to
nearby properties, assuming the garage isn't turned into an apartment. As a
result, staff can recommend approval of this request subject to the conditions that
are found in your staff report.

This concludes my presentation, and | will be happy to answer any questions you
may have.

Mr. Berman - Thank you, Mr. Gidley. Any questions from the Board
for Mr. Gidley?

Ms. Harris - Mr. Gidley, are garages often placed in the side yard?
Mr. Gidley - The preferred location is the rear yard. You do get

occasional requests to place them in the side yard. You just had one that came in
and the gentleman wanted it in the side yard. | think you have to look at these on
a case-by-case basis. In this case, there is a pretty decent slope here in the
backyard. The home goes back here a ways. There’s a pool over here. They
could arguably relocate it back into this section here. But again as you can see,
there is a pretty decent slope, and | think they want to preserve some of the
vegetation back here with the neighbor as well.

If this was a single lot, it would probably be more of an issue. The fact that they
have two lots and this exceeds the setback requirement even for the dwelling. In
this case, | don't think it's going to be as much of an issue. That's something that
should be considered, obviously, in each case.

Ms. Harris - I'll save my other questions for the applicant.
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Mr. Gidley - Okay.
Ms. Harris - Thank you.
Mr. Berman - According to the elevations, it's the same slope, a

two-foot gradual slope all across where the proposed garage is now and where
the pool is now and every place else. It's still like the same slope.

Mr. Gidley - Yes, fair enough.

Mr. Berman - Okay. Any other questions for Mr. Gidley? Thank you,
Sir.

Mr. Gidley - Thank you, Mr. Chair.

Mr. Berman - Can we please hear from the applicant?

Mr. Atack - Good morning, Chairman Berman, members of the

Board. My name is Richard Correnty Atack. A-t-a-c-k. | am here representing
Dr. Appleton for two reasons. He is saving lives at work, and | am the author of
this concept. The last time | was at this hearing seven years ago, we did a very
similar one in Henley, same exact layout. | brought pictures of how that turned
out with the pool in the side yard and the same type of elevations that we're
experiencing on this property that we're building.

| do have HOA approval. First thing | did after meeting with these folks—I| looked
at these lots probably six different times with other clients, other prospects that
were interested in building in Windsor on the James. It's not a neighborhood that
| developed. These lots have been around for a long time; it's a 20-year-old
subdivision.

These two lots, as | met with people in the past, they want to do these same
concepts with an outdoor living space and some type of garage on the side. The
topography required a retaining wall, which on the plans you would see the
retaining wall—it's about a $100,000 retaining wall—to break grade. The
previous clients that | worked with, they couldn’t afford it in their budget. The
Appletons, which | met with them, they came up with the idea why don’t we buy
both lots. It's an $800,000 Iot that they decided to purchase to build this estate
on. It is the nicest estate being built in the County that | know of today. By doing
so and combining the lots, | realized that one—the HOA gave me approval for
this. Pools have already been built in Windsor on the James. They're similar. So
a precedent has already been set for the neighborhood for pools in the side yard.

And second, | took a look at all the setbacks for every house in the
neighborhood. My architect designed the first home in Windsor on the James 20
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years ago, and he’s designing this last home, coincidentally. But the setbacks
that you are seeing in this case that you're reviewing today provide the largest
distances in side yards of any property in the neighborhood simply because they
bought two lots. The idea of this two-tiered backyard is a concept that can be
seen in that exhibit, but I'm also working on another client that is doing a similar
concept. What the market in this price range is wanting to do is they're wanting to
have the best of both worlds where they can come out of their kitchen and not be
on a deck that's ten feet off the ground, having to traverse a lot of stairs. But they
would also like to have a walkout basement. So it just takes money and retaining
walls to be able to accomplish that where you're able to have a nice, flat, level
backyard on your living space and then your basement walking out to this pool.

That's all | have. Any questions, I'll be glad to answer them.

Mr. Berman - Thank you, sir. Any questions from the Board?

Ms. Harris - Yes. Mr. Atack, you're the contractor?

Mr. Atack - Yes ma'am. Twenty years.

Ms. Harris - All right.

Mr. Atack - Fourth generation.

Ms. Harris - | was wondering. | think | drove by, and you've

already proceeded with the construction. Right?

Mr. Atack - Yes ma'am. We have a permit to build the home. We
would be applying for the permits to build these if we get approval from this
Board.

Ms. Harris - So you already have built the foundation for the pool
and the garage?

Mr. Atack - No ma'am.
Ms. Harris - You have not.
Mr. Atack - Because | don't have the permits for those, so that's

not a good idea. | have built the foundation, obviously, for the home and the
retaining walls to set that backyard up.

Ms. Harris - Right. It seems as though the pool is not that many
feet from the side yard. | was wondering why couldn’t you just comply, | guess.

Mr. Atack - | wish | could. Your specific question is the poolis . ..
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Ms. Harris - If you look at what we have here on the screen, what
places it in the side yard is because the dwelling . . .

Mr. Atack - Ten feet. It's ten feet code. The pool has to stay ten
feet away from the home—it's actually a fire code—so that ladders can get up to
the second floor in case of a fire.

Ms. Harris - Look at the extension into the backyard, the rear yard.
Mr. Atack - 'm not sure if | follow your question.

Ms. Harris - I’'m familiar with the ten feet.

Mr. Gidley - I'm Mr. Gidley, for the record. | think what she's

saying is if the pool is moved back maybe five feet or so it would be behind the
rear line there in which case it wouldn’t need the use permit.

Ms. Harris - Yes, that's it.

Mr. Atack - I understand your question now, Ms. Harris.

Ms. Harris - Okay.

Mr. Atack - The preferred location is here for two reasons. One,

the lot slopes off significantly to that far teft corner. By pushing it back, we would
have to bring in a lot more fill to accomplish that. The landscape plan and the
way this is going to be set up, if this does get approved, the walkway will be the
preferred location for it. But to answer your question, the grade is the reason why
the pool did not get pushed back further, simply.

Ms. Harris - Thank you.

Mr. Atack - Yes ma'am.

Mr. Berman - Any other questions?

Mr. Mackey - Yes. Mr. Atack, have the Appletons seen the

conditions of approval?

Mr. Atack - They have. And those conditions, | did want to speak
to that. Item #4, which obviously is what Mr. Gidley brought up. it's interesting
how neighbors in high-end communities are concerned about a garage being
rented in a $3 million house, but I'm prepared to answer that. The Appletons are
German. They moved here from Germany. They set it up to use it as an office,
but they also would be using it for an au pair that would be on their payroll, which
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is what Mr. Gidley referred to. In Germany, they also have people of this wealth
who will bring a nurse in to live on their property as they age. They don't just
send you out to Crump Park; they bring a nurse in to live there.

Mr. Berman - I am familiar with your projects and your father’s, and
they're wonderful properties.

Mr. Atack - Thank you.

Mr. Berman - | live next to them. So | have no doubt this would be
as well. In fact, when Mr. Reid and | were on site, we couldn't believe this lot was
still available because that's quite a nice community.

Mr. Atack - Yes, it's amazing. These lots that are just kind of left
in these neighborhoods in the County. Since the 20 years when Mr. Amason
developed them, these large homes and these three-car garages weren't a
concept and popular like that. So yes, it's rare to find these properties. But with
the new demands of homebuyers, we’ll run into these variances.

Mr. Berman - Very good. Any further questions?

Mr. Blankinship - | just want to clarify on condition 4. Do we need to
amend that condition? The way it's drafted, a dwelling up there would not even
be allowed for a person employed on the premises, which the code does allow.

Mr. Berman - Right. | thought we may bring it up at motion to
possibly strike #4 if the Board is—

Mr. Atack - Yes. Mr. Blankinship, | wanted add, too, that the
Appletons would be glad to sign anything to support that they would not be
renting out that room.

Mr. Berman - Virginia Code still stands to cover it if we strike #4.

Mr. Blankinship - Right.

Mr. Berman - Very good. Thank you, sir.

Mr. Atack - Thank you.

Mr. Berman - Anybody here today to speak in support of this

application? Anybody to speak in opposition? Hearing none, may we hear the
next case, please?
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[After the conclusion of the public hearings, the Board discussed the case
and made its decision. This portion of the transcript is included here for
convenience of reference.]

Mr. Berman - Do | hear a motion?
Mr. Reid - | make a motion that we approve CUP2017-00025, for
the construction of the swimming pool and the detached garage at 120

Brookschase Lane.

Mr. Berman - Mr. Reid, would you entertain striking condition #4,
which would aliow for a kitchen and a full bath?

Mr. Reid - Yes.

Mr. Berman - Okay. With that extra stipulation, do hear a second?
Ms. Harris - | second the motion.

Mr. Berman - Ms. Harris has seconded the motion. Any further
discussion?

Ms. Harris - | think we need to give a reason here. | don't think it

will adversely affect the community. In fact, it enhances the beautiful community
that it is.

Mr. Berman - Any further discussion? Hearing none, all in favor
signify by saying aye. Those opposed? There is no opposition; that motion
carries 4 to 0. And please indicate the striking of condition #4.

After an advertised public hearing and on a motion by Mr. Reid, seconded by
Ms. Harris, the Board approved application CUP2017-00025, DARRYN AND
SUSANNE APPLETON request a conditional use permit pursuant to Section 24-
95(i}(4) of the County Code to build accessory structures in the side yard at 120
Brookschase Lane (WINDSOR ON THE JAMES) (Parcel 756-731-2353) zoned
One-Family Residence District (R-1)} (Tuckahoe). The Board approved the
conditional use permit subject to the following conditions:

1. This conditional use permit applies only to the placement of the proposed
detached garage and swimming pool in the side yard. All other applicable
regulations of the County Code shall remain in force.

2. Only the improvements shown on the plot plan and building design filed with

the application, as modified below, may be constructed pursuant to this approval.
Any additional improvements shall comply with the applicable regulations of the
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County Code. Any substantial changes or additions to the design or location of
the improvements shall require a new conditional use permit.

3. The new construction shall match the existing dwelling as nearly as practical in
materials and color.

4. Before beginning any clearing, grading, or other land disturbing activity, the
applicant shall obtain approval of an environmental compliance plan from the
Department of Public Works.

5. All exterior lighting shall be shielded to direct light away from adjacent property
and streets.

6. The swimming pool shall be enclosed as required by the Building Code.

Affirmative: Berman, Harris, Mackey, Reid 4
Negative: 0
Absent: Bell 1

[At this point, the transcript continues with the public hearing on the next
case.]

CUP2017-00026 TIARA LITTLE requests a conditional use permit
pursuant to Section 24-12(g) of the County Code to operate a family day home
with employees at 6356 Walnut Forest Court (DARBYTOWN MEADOWS)
(Parcel 809-703-5085) zoned One-Family Residence District (R-3C) (Varina).

Mr. Blankinship - Would everyone who intends to speak to this case
please stand and be sworn in. Raise your right hand, please. Do you swear the
testimony you're about o give is the truth, the whole truth, and nothing but the
truth so help you God? Thank you. Mr. Madrigal?

Mr. Madrigal - Mr. Chairman, members of the Board. Before you is a
request to operate a large family day home with an employee from outside the
home. The subject property is located in the Darbytown Meadows subdivision,
which was established in the early 1990s. The property is improved with an
approximately 1,600-square-foot tri-level home with open parking constructed in
1998. The applicant purchased the property in December 2013, and she began
operating a family day home at the beginning of 2016. She is conditionally
licensed by the state for a large family day home for the care of up to 12 children.

Large family day homes are permitted by right in the R-3 District. Because she

would like to hire an outside employee to assist here with the business, she is
required to obtain a conditional use permit.
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The property is zoned R-3C and is designated Suburban Residential 2 on the
Land Use Plan. A one-family dwelling is consistent with both the zoning and
Comprehensive Plan designations. A large family day home is also consistent so
long as there are no detrimental impacts on neighboring properties.

The subject property is located next to a corner lot and backs onto a large
common area. lts location affords easy access and circulation for drop-off and
pickup of children. Onsite parking is provided by way of a concrete driveway that
can accommodate up to two vehicles with additional space in the side yard
adjacent to the driveway.

Staff does not anticipate any detrimental impacts on local traffic or on street
parking as a result of the applicant’s request. The existing family day home has
been in operation for well over a year. The hours of operation are from 7 a.m. to
6 p.m., Monday through Friday, corresponding to the general work week. Staff is
not aware of any complaints against the property or other detrimental impacts as
a result of the request.

In conclusion, the proposed use is consistent with both the zoning and
Comprehensive Plan designations. The family day home has been operating
without incident for well over a year. Staff does not anticipate any substantial
detrimental impacts to nearby property by the addition of one employee. Staff
recommends approval subject to conditions. That concludes my presentation.

Mr. Berman - Thank you, Mr. Madrigal. Questions from the Board of
staff?

Ms. Harris - No.

Mr. Mackey - I have a question. Mr. Madrigal, you said the applicant
has been in operation for a year?

Mr. Madrigal - Qver a year, yes sir.

Mr. Mackey - Ckay. | have a question about condition #6, "The

applicant shall secure the rear yard with a four-foot tall fence.” Was that already a
condition when she first opened up?

Mr. Madrigal - My understanding is that the state can put in a
condition with respect to the operation of the facility, number of kids, what they're
empowered to do. Physical improvements, unless they're a life-safety issue, |
don’t think they can get into it.

When we were there, the rear yard—let me see if can find a picture of that up
here. The rear yard is fenced generally all the way around, but there are some

June 22, 2017 27 Board of Zoning Appeals



1223
1224
1225
1226
1227
1228
1229
1230
1231
1232
1233
1234
1235
1236
1237
1238
1239
1240
1241
1242
1243
1244
1245
1246
1247
1248
1249
1250
1251
1252
1253
1254
255
1256
1257
1258
1259
1260
1261
1262
1263
1264
1265
1266
1267
1268

openings here and on this side. Because it's a corner lot, because there’s traffic,
| was just thinking for safety purposes just to enclose that. It doesn’t necessarily
have to be a privacy fence. It could be just a low four-foot fence. But just to keep
the kids inside from not wandering out into the street.

Mr. Mackey - All right. Thank you.

Ms. Harris - A related question. Mr. Madrigal, the fence that we
have observed, is that already four feet tall?

Mr. Madrigal - This one is a privacy fence, so that's about six feet
tall. This one here along the back, yes, that's about four feet tall.

Ms. Harris - Okay. So they are at least four feet.

Mr. Madrigal - Yes. You can see it better here.

Ms. Harris - Okay.

Mr. Madrigat - And that separates the backyard from the common
area as well.

Ms. Harris - Thank you.

Mr. Berman - Mr. Madrigal, for condition #3, 7 a.m. to 6 p.m., should
that also indicate Monday through Friday?

Mr. Madrigal - We could add that, yes. Unless she wanted to do
something on the weekends, which then would necessitate her to come back.

Mr. Berman - Okay. I'll check with the applicant. Thank you.
Anybody else? Very good. Thank you, sir.

Mr. Madrigal - Thank you.

Mr. Berman - Would the applicant please approach.

Ms. Little - Hi. My name is Tiara Little. T-i-a-r-a, L-i-t-t-l-e. Any
guestions?

Mr. Blankinship - Can you begin by just telling us a little bit about your
business?

Ms. Little - Oh, I'm sorry. Yes. | currently operate a family home

daycare. | have 12 kids enrolled, in which | hired a worker to help me with the
kids. | operate Monday through Friday from 7 a.m. to 6 p.m. As mentioned, I've
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been operating for well over a year now and never had any issues or any
problems. | just wanted to make sure | follow formalities and get everything in

place.

Mr. Blankinship -

Ms. Little -

What ages of kids do you keep?

Right now from 6 weeks old to 12 years old. But the

kids that | have primarily range from 3 months old up to 5 years old.

Ms. Harris -
home?

Ms. Little -
Ms. Harris -
Ms. Little -
Ms. Harris -
Mr. Berman -

Ms. Little -
permitted.

Mr. Berman -
Ms. Little -
Mr. Berman -
Ms. Little -
Mr. Berman -

Mr. Mackey -
of approval?

Ms. Little -
Mr. Mackey -
Ms. Little -

Mr. Mackey -

June 22, 2017

Ms. Little, do you have children of your own in the

Yes, | have my daughter. She’s four years old.

Just one?

Yes.

Okay, thank you.

Would you have any issues in finishing off the fence?

No. | actually planned on doing so once my finances

Would you have a guess of the timeline?
| would say around fall, hopefully.

20177

Yes, this year.

Any other questions?

Yes. Ms. Little, have you seen all the other conditions

Yes.
Do you have any problems with keeping any of them?
No.

Okay.
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Mr. Berman - Okay, thank you very much.

Ms. Little - Thank you. Anybody here to speak in support of the
applicant? Anybody in opposition to the application? Hearing none, let's proceed,
please.

[After the conclusion of the public hearings, the Board discussed the case
and made its decision. This portion of the transcript is included here for
convenience of reference.]

Mr. Berman - Do | hear a motion.
Mr. Mackey - Yes, Mr. Chairman. | make a motion that we grant
approval of CUP2017-00026 and allow Ms. Little to hire an employee to help with

her daycare.

Mr. Berman - Would you entertain modifying condition #3 to
stipulate Monday through Friday with the current hours?

Mr. Mackey - Yes | would. The applicant had already said that she
had no problem with that, and | agree.

Mr. Berman - Thank you. We have a motion from Mr. Mackey. Do |
hear a second?

Ms. Harris - Second the motion. | feel that we have to have
premium family daycare businesses for the chiidren in the neighborhood. It's
wonderful that someone so youthful will undertake this task.

Mr. Berman - Mr. Blankinship, would it behoove us to put a sunset
date or a due date on condition #6 or just leave it as-is?

Mr. Blankinship - I'll leave that up to the Board. | didn’t feel that strongly
about the condition either way. The applicant expressed a willingness to build the
fence and gave a time frame. | don’t know.

Mr. Berman - Does the Board have any thoughts? Personally, | feel
the intent is there, and | don't need any further clarification for condition #6,
unless you all do.

Mr. Mackey - | don’t feel the need.

Mr. Berman - Okay. Very good. We have a motion from Mr.
Mackey. Do we have a second?

Ms. Harris - Yes, from me.
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Mr. Berman - From Ms. Harris. Any further discussion? Hearing
none, all in favor of the motion signify by saying aye. Those opposed? There is
no opposition; that motion carries 4 to 0.

After an advertised public hearing and on a motion by Mr. Mackey, seconded by
Ms. Harris, the Board approved application CUP2017-00026. TIARA LITTLE
requests a conditional use permit pursuant to Section 24-12(g) of the County
Code to operate a family day home with employees at 6356 Walnut Forest Court
(DARBYTOWN MEADOWS) (Parcel 809-703-5085) zoned One-Family
Residence District (R-3C) (Varina). The Board approved the conditional use
permit subject to the following conditions:

1. This conditional use permit applies only to the operation of a family day home
with one employee from outside the home. All other applicable regulations of the
County Code shall remain in force.

2. No more than twelve children, exclusive of the care provider's own children,
may receive daycare services at any one time.

3. The hours of operation shall be limited to Monday through Friday, 7:00 am to
6:00 pm.

4. Vehicles associated with the family day home, including vehicles used by the
operator and employee shall be parked on-site, off of the public street right-of-
way.

5. There shall be no more than one sign, not exceeding one square foot in area
or four feet in height, advertising the family day home. The sign shall not be
illuminated.

6. The applicant shall secure the rear yard with a four-foot tall fence.
7. All landscaping shall be maintained in a healthy condition at all times. Dead

plant materials shall be removed within a reasonable time and replaced during
the normal planting season.

Affirmative: Berman, Harris, Mackey, Reid 4
Negative: 0
Absent: Bell 1

[At this point, the transcript continues with the public hearing on the next
case.]

June 22 2017 31 Board of Zoning Appeals



1407
1408
1409
1410
1411
1412
1413
1414
1415
1416
1417
1418
1419
1420
1421
1422
1423
1424
1425
1426
1427
1428
1429
1430
1431
1432
1433
1434
1435
1436
1437
1438
1439
1440
1441
1442
1443
1444
1445
1446
1447
1448
1449
1450
[451
1452

Mr. Blankinship - That completes our conditional use permits. There are
two variances on this month’s agenda.

VAR2017-00011 EMERALD LAND DEVELOPMENT, LLC requests a
variance from Section 24-95(b}(8) of the County Code to build a one-family
dwelling at 3303 Darbytown Road (Parcel 822-695-7551) zoned Agricultural
District (A-1) (Varina). The lot width requirement is not met. The applicant
proposes 126 feet lot width, where the Code requires 150 feet lot width. The
applicant requests a variance of 24 feet lot width.

Mr. Blankinship - Would everyone who intends to speak to this case
please stand and be sworn in. Do you swear the testimony you're about to give is
the truth, the whole truth, and nothing but the truth so help you God? Thank you.
Mr. Gidley?

Mr. Gidley - Thank you, Mr. Secretary.

The subject property is located at the intersection of Darbytown and Duran
Roads. It is currently vacant, as you can see here, and is zoned A-1 Agricultural
District. Staff did not receive a home design; however, we did just recently
receive a design for a proposed garage that would be attached to the home. You
should have a copy of that at your desk.

The property is a pre-1960 exception lot, and it contains approximately 34,000
square feet of lot area. This is in keeping with minimum lot area requirement of
30,000 square feet; however, the lot has only 126 feet of lot width versus the
required 150 feet. As a result, the applicant is here today requesting a 24-foot-lot-
width variance.

Public water is available to the property. Public sewer, because it located within
300 feet, the applicant will have to connect to public sewer. So he will need to
extend public sewer to the property.

In evaluating the variance, the two main conditions deal with an unreasonable
restriction on the use of the property or a hardship due to a physical condition of
the property at the time of the ordinance. Except for right-of-right acquisition, the
property has been in its present configuration since 1907, over a hundred years.
Due to its unusual shape, the required lot width is not met despite the property
containing over three-quarters of an acre. This results in an inability to build a
home on the property absence a variance. As a result, the first test of an
unreasonable restriction on the property appears to be met. The unusual shape
of the lot could also qualify as a hardship due to a physical condition of the
property. Again, since the lot goes back to 1907, it predates the Zoning
Ordinance. So that obviously was the situation at the time of the adoption of the
original Zoning Ordinance.

June 22, 2017

(5]
N

Board of Zoning Appeals



As far as the five subtests, the applicant appears to meet these as well. He
acquired the property in good faith and did not create any of the hardship here.

As far as substantial detriment, the front and sides of the property are public
streets. The surrounding uses include the school over here and then residential
uses around it. So it is consistent with the development pattern in the area. The
lot to the rear contains a one-family dwelling. Along this common [ot line here, as
you can see, there are wooded wetlands located right here. So their privacy
would be retained if this lot was developed. As a result, staff does not really
anticipate any substantial detrimental impact on nearby property.

There are a variety of home styles in the area, and staff has conditions on this
which would help ensure the construction of the house—which again, we didn't
have an elevation of it or a layout plan of the proposed home—would fit in with
the surrounding homes.

As far as a general reoccurring condition, the property is unique, obviously due to
its shape, and it's not general or reoccurring. As a result, it would be difficult to
address the issue through a general regulation.

The proposed one-family dwelling is permitted by right in A-1 District. As a result,
it is not a use variance. And finally, a special exception or modification is not an
option in this case.

The five subtests thus appear to be met.

In conclusion, due to the lot's unusual triangular shape, the lot width requirement
is not met. This prohibits a reasonable use of the property. As a result, it's an
unreasonable restriction on the property's use, and there’'s arguably a hardship
due to the physical shape of the property. Since the proposed use as a one-
family dwelling is consistent with the surrounding uses, staff does not see any
substantial detrimental impact. As a resuit, we can recommend approval of this
request subject to the conditions found in your staff report.

This conciudes my presentation. If you have any questions, | will be happy to
answer those.

Mr. Berman - Thank you, Mr. Gidley. Just to clarify, we are now in
possession of the improvement plan with the house placement.

Mr. Gidley - Okay, | didn't see that. | was out yesterday afternoon.
Mr. Berman - If you want to take a look, you're welcome to. I'm

assuming that this is facing Darbytown Road. That's what it looks like to me. The
front of the house.
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Mr. Blankinship - You can ask the applicant that.

Mr. Berman - Okay, it looks like it. All right. Any questions for
Mr. Gidley?

Ms. Harris - Is there an adjacent vacant lot?

Mr. Gidley - The only lot that's immediately adjacent is the one

behind it. This is developed with a single-family home that you can see right
here. 1 can zoom in, actually. There we go. That's a better picture. So you
essentially have Duran Road here, Darbytown here, and then this lot here. Those
are the three neighbors to this property.

Mr. Berman - If it's fast and easy, could you use the measurement
tool to tell me what the Iot line is for that house—where your cursor is now—to
Darbytown? | just want to make sure it's 51 feet, similar to where they propose to
put this new home.

Mr. Gidley - Oh, sure. You're wanting to measure—
Mr. Blankinship - | don't think you can measure on that.
Mr. Berman - Okay. There actually is a way to do it, but | don’t want

to slow down the proceeding. Okay. Any other questions?

Ms. Harris - The 24 feet that they need, do you think it's
possible—is it 24 feet that they need?

Mr. Gidley - Correct.

Ms. Harris - Okay. Is it possible that they could acquire that from

the adjacent property, do you think?

Mr. Gidley - No ma'am, that's not really an option. The front is
going to be along Duran here. To measure it, you would place the center line
here, and take it to the rear lot line here, and then go back the required setback,
and then come across. You get a line something like this. So you would need to
acquire land out here in the right-of-way, actually, if you wanted to bump that up.

Ms. Harris - This question | probably wili have to ask the applicant.
In view of the survey that we received this morning, it seems that they have a lot
of wetlands on this property. So maybe they can explain to me just how much
and if this will have an effect on the property itself. I'll ask the applicant.

Mr. Gidley - Okay.
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Mr. Bgrman - Any other questions for Mr. Gidley? Very good. Thank
you, sir.

Mr. Gidley - Thank you, Mr. Chairman.

Mr. Berman - Could the applicant please approach?

Mr. Rempe - Goaod morning, Mr. Chairman, Board members. Good

morning staff. My name is Mark Rempe. R-e-m-p-e. I'm with Emerald Land
Development.

We've outlined our argument within the application, and we concur with staff's
finding for approval. We hope that we get approval on this case as well. I'm here
to answer any questions. We do have a rendering of the house, the plans for the
house we intend to build. And we do have a contract purchaser that wants to be
on this lot with this house and wants to be a Henrico resident as well. So I'm
happy to answer any questions.

Mr. Blankinship - You do have house plans? We were provided with the
garage plan, a garage addition.

Mr. Reid - How many square feet would the house be,
Mr. Rempe?
Mr. Rempe - The house will be 1,155 square feet. it's a rancher.

One story. It would fit nicely within the character of the neighborhood.

Mr. Blankinship - One of the proposed conditions called for 1,400
square feet of finished floor area, so you should probably address that.

Mr. Rempe - Yes, we would like to amend that. We have a home
buyer who loves the plan and loves the one-car garage that's attached. That's
what we would like to build.

Mr. Mackey - Mr. Chairman, do we need to ask staff why they came
up with the 1,4007?

Mr. Blankinship - We can get him back up here after Mr. Rempe.
Mr. Mackey - Okay. All right.
Mr. Gidley - Yes sir, Mr. Mackey. What happened is | looked at

some of the surrounding homes and their typical square footage and came up
with a number that was in the middle of that or reflected the middle trend line. So
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1100 | don’t think would be out of character, but again, the number | came up
with was more of an average.

Mr. Mackey - Okay. All right. Thank you, Mr. Gidley.

Mr. Gidley - Yes sir.

Mr. Berman - Thank you.

Ms. Harris - Mr. Rempe, we do have a plat that was given to us

this morning. Can you explain all of these lines that are going through this
drawing? We know there are wetlands there. Do you have your copy of this?

Mr. Rempe - | remember. | think | remember. As far as the
wetlands go, we will not impact the wetlands. We'll be outside the wetland. As far
as the house placement, we will be coming off Darbytown Road, so the house
will face Darbytown Road.

Ms. Harris - Wetlands are normally marked off on the plat, but
here it seems you have a lot going on in this lot here. I'd like to know what's
going on with it.

Mr. Rempe - | think it shows the house placement. It shows a
buildable area as well. That buildable area takes into consideration the setbacks,
the zoning setbacks.

Ms. Harris - Yes, we see that. Maybe you need to look at what I'm
looking at.

Mr. Rempe - Okay.

Mr. Berman - | believe the shape around it is the buildable area and

the dotted shapes are wetlands.

Mr. Rempe - Yes. You're right, there is a lot of stuff going on here.
You also see where a silt fence is going to be on the property for erosion control.
You also see some topography lines on there. You can see where the wetlands
are. You can see where the silt fence is. You can see where the driveway is
coming off of Darbytown Road. And the house with the one-car garage.

Ms. Harris - It seems like the wetlands are going through the
house.
Mr. Rempe - No. That’s a topography line. That's a topography line

going through the house. The wetlands are to the left, on the left side of the fot.
And then in the back of the lot there's a little bit of wetlands of well.

June 22, 2017 36 Board of Zoning Appeals



€

1636
1637
1638
1639
1640
1641
1642
1643
1644
1645
1646
1647
1648
1649
1650
1651
1652
1653
1654
1655
1656
1657
1658
1659
1660
1661
1662
1663
1664
1665
1666
1667
1668
1669
1670
1671
1672
1673
1674
1675
1676
1677
1678
1679
1680

Ms. Harris - Okay. I'm just wondering if the homeowner is going to
have some problems with this particular construction. | know that in Varina there
are plenty of other properties that you could have selected other than this. But if
that's acceptable—I think with the freedom of information, if the homeowner
knows that all of this is going on, | think that might be fair.

Mr. Rempe - Sure. Sure thing. This plat right here shows that we're
not putting the house on any wetlands, and we're staying away from the
wetlands.

Ms. Harris - Okay. This would have helped if | had a scaled
drawing telling me which hyphens or which lines represent which.

Mr. Rempe - Sorry about that. It's a busy plat; | understand that.
Mr. Blankinship - Ms. Harris, if you compare the plat that was

distributed this morning to the one that's in your package, it might be a little bit
more clear. The one in the package shows only the wetlands. So by comparing
that to the other, it's a little easier to distinguish.

Mr. Rempe - So if you picture the house kind of going away from
the wetland in the center of the lot, that's where that house placement would be.

Ms. Harris - | still see field located wetlands. Do you see that?

Mr. Blankinship - Yes ma'am.

Ms. Harris - Okay. Where would the house be in comparison to
this?

Mr. Berman - The north edge of it.

Ms. Harris - The north edge of the wetlands?

Mr. Berman - The wetland, yes.

Ms. Harris - Is that good?

Mr. Berman - That's probably why there’s a silt fence there.

Ms. Harris - We look at Varina sometimes, and water is a problem

when there's flooding. I'm just wondering if this is going to be one of those
instances where people will have a flood in their backyard.
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Mr. Rempe - We'll work with Public Works on the building permit.
And I'm sure they’ll have the grading just right for the lot. We still have to go
through that building permit process with grading and all those conditions you get
when you get a building permit.

Mr. Mackey - Mr. Rempe, just for clarification, from what | can
understand, the wetlands are the area that's in the dotted area.

Mr. Rempe - That’s correct.
Mr. Mackey - Okay.
Mr. Berman - Mr. Rempe, do you happen to know if the front of this

house aligns with the house to the south of it, so 51 feet?

Mr. Rempe - It should.

Mr. Berman - It looks like it would, but | don’t have a scaled
drawing.

Mr. Rempe - It should.

Mr. Mackey - It says 51.08.

Mr. Blankinship - Right. He's wondering exactly what the measurement

is on the next house.

Mr. Mackey - The next house over. Okay, okay.

Mr. Berman - Any other questions for the applicant? Thank you. Sir.
Mr. Rempe - Thank you,

Mr. Berman - Anybody else here to speak in support of the

application? Will you please approach?

Mr. Riley - Good morning, Mr. Chairman, rest of the Board. My
name is Patrick Riley. I'm a real estate agent with Coidwell Banker. | represent
appraisers and the attempted transaction to purchase this property.

The purchasers have been under contract to obtain this property from Emerald
Land Development since February 24, 2016. So to handle any objection in
regards to concern of the iot, they are 100 percent committed as soon as the
County will grant us permission to move forward.

June 22, 2017 38 Board of Zoning Appeals



©

1726
1727
1728
1729
1730
1731
1732
1733
1734
1735
1736
1737
1738
1739
1740
1741
1742
1743
1744
1745
1746
1747
1748
1749
1750
1751
1752
1753
1754
1755
1756
1757
1758
1759
1760
1761
1762
1763
1764
1765
1766
1767
1768
1769

Mr. Berman - They're aware of everything that Ms. Harris brought
up?

Mr. Riley - Yes sir. Absolutely.

Mr. Berman - Any questions for Mr. Riley from the Board or staff?
Thank you for coming today.

Mr. Rempe - Thank you.

Mr. Berman - Any others to speak in support? Any to speak in
opposition? Hearing none, let's go to our last application, please.

[After the conclusion of the public hearings, the Board discussed the case
and made its decision. This portion of the transcript is included here for
convenience of reference.]

Mr. Berman - Do | hear a motion?

Mr. Mackey - Yes, Mr. Chairman. | make a motion that we approve
the granting of VAR2017-00011. It appears that the main question and all five
subtests were met. | do feel that we need to amend condition #4 from 1,400
square feet, | believe it was, to 1,150 square feet for the dwelling.

Mr. Berman - Do you recommend 1,100 or 1,150 or just leave it at
what the builder stated? 1,150 is fine.

Mr. Mackey - Okay. | think that's what he stated.

Mr. Reid - Yes, 1,1565.

Mr. Berman - Okay. Very good. We have a motion from Mr. Mackey
with an amended condition. Do | hear a second?

Mr. Reid - Second.

Mr. Berman - We have a second from Mr. Reid. Any further
discussion?

Ms. Harris - Yes. | feel that this is a sub-lot that we are essentially

forcing construction. | think it just adds to the problem, especially with the area
already having wetlands. | just feel that it's not the right thing to do for the
community. That's just how | feel.
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Mr. Berman - Very good. Any other discussion? Hearing none, all in
favor signify by saying aye. Those opposed? Ms. Harris is in opposition. Motion
passes 3 to 1.

After an advertised public hearing and on a motion by Mr. Mackey, seconded by
Mr. Reid the Board approved application VAR2017-00011, EMERALD LAND
DEVELOPMENT, LLC requests a variance from Section 24-95(b)(8) of the
County Code to build a one-family dwelling at 3303 Darbytown Road (Parcel 822-
695-7551) zoned Agricultural District (A-1) (Varina). The Board approved the
variance subject to the following conditions:

1. This variance applies only to the lot width requirement for one dwelling only.
All other applicable regulations of the County Code shall remain in force.

2. Before beginning any clearing, grading, or other land disturbing activity, the
applicant shall submit an envircnmental compliance plan to the Department of
Public Works.

3. Any dwelling on the property shall be served by public water and sewer. The
developer shall be responsible for extending public sewer to the property and
recording public easements for this extension.

4. Any dwelling on the property shall contain at least 1,150 square feet of finished
floor area and have a brick foundation on all four sides.

Affirmative: Berman, Mackey, Reid 3
Negative: Harris 1
Absent: Bell 1

[At this point, the transcript continues with the public hearing on the next
case.]

VAR2017-00012 EMERALD LAND DEVELOPMENT, LLC requests a
variance from Section 24-95(d){(1) of the County Code to build a one-family
dwelling at 420 N Mullens Lane (GREENDALE PARK) {Parcel 826-726-7807)
zoned One-Family Residence District (R-3) (Varina). The lot width requirement is
not met. The applicant proposes 100 feet lot width, where the Code requires 150
feet lot width. The applicant requests a variance of 50 feet lot width.

Mr. Blankinship - Does anybody intend to speak to this case that did
not speak to the last? Would you please stand and be sworn in. Raise your right
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hand, please. Do you swear the testimony you're about to give is the truth, the
whole truth, and nothing but the truth so help you God? Thank you. Mr. Gidley.

Mr. Gidley - Thank you, Mr. Secretary.

Just for the record, you should have a survey at your desk there of the property.
That was just recently received, and | appreciate the applicant getting that to us.
The only thing of note on the survey | would also point out is in the back there
appears to be some overlap with another property. That's something the
applicant obviously will work out with them. As far as the variance is concerned,
that’s for lot width, and I'm sure the house is going to be much closer to Mullens
Lane, so | don't think that's going to be an issue here. But | wanted to point that
out.

The subject property we're dealing with is on the west side of Mullens Lane and
contains roughly 1-1/2 acres of land. It's zoned R-3, One-Family Residence
District. The property does meet the standard R-3 lot size and lot width
requirements. However, public utilities are not available to the property. Because
of this, a 150-foot wide lot is required. And instead, as you can see on the survey
that was provided today, it has only 100 feet of lot width, so the variance being
requested is 50-foot-lot-width variance.

Evaluation. Is there an unreasonable restriction on the property? Because it has
only 100 feet of lot width rather than the required 150 feet, you can't build a home
absence a variance. Purchasing additional property does not really appear to be
very reasonable here. As you can see, there are homes on the adjacent
properties, and they tend to be skewed over towards this side as well. So that's
not really an option. Therefore, absence a variance, there does not appear to be
a reasonable use of this property. Otherwise, given its reasonable size, this
arguably results in an unreasonable restriction.

As far as the five subtests are concerned, the applicant appears to meet these.
The property was acquired in good faith, and the applicant did not create the
hardship.

As far as substantial detriment, there are homes to the north and to the south
and across the road. So the development pattern in the area is residential, and
the proposed home would be similar in size and complementary to the adjacent
properties.

As far as a general or recurring situation, there's often a legitimate need for
additional lot width and lot area when you tack public utilities. This is to provide
room for a well and septic system. However, it's not a general recurring situation
because each property is different. The soils are different on each property, and
as a result, the requirements for what you need on each lot for a septic system
does vary. So it's not a general recurring situation.
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As far as the use, again, the property is zoned R-3. A single-family dwelling is a
permitted use. It's not a use variance. A special exception or modification is not
an option in this case.

In conclusion, when lots lack access to public utilities, they often need to provide
additional lot width. However, when improvements in septic system design would
enable these properties to be developed, it's arguably an unreasonable
restriction to prohibit development of such lots. So the main test | believe is met.
Again, the five subtests are met. The home would be complementary to the
surrounding dwellings and located on a lot that meets the normal R-3 standards
for lot area and lot width. As a result, staff can recommend approval of this
request subject to the conditions found in your staff report.

This concludes my presentation. | will be happy to answer any questions you
have.

Mr. Berman - Thank vyou, Mr. Gidley. The original staff
recommendation was deferral lacking a survey. The survey is now in, and that is
the reason why you've changed your recommendation?

Mr. Gidley - Yes sir, that's correct. The description of the property,
the legal description, was a little unusual. And the development, there was a
ruling back in the '90s by the Director of Planning that it was not actually a
recorded subdivision. We also had an email from an attorney saying someone in
her office had concerns, too, about the shape of the property. So there seems to
be a lot of questions, and we felt in this case it was best to have a survey so the
Board knew exactly what they were dealing with and what impacts there could be
on any adjacent properties.

Mr. Berman - Thank you. Related to that—wow, the survey was
done yesterday.

Mr. Gidley - Yes sir.
Mr. Blankinship - The ink is still wet on that.
Mr. Berman - That is very current. Additionally, do you know how far

away public sewer is—or utilities would be?

Mr. Gidley - I don't know right offhand. | believe they’re probably in
North Washington Street, but | don’t know right offhand. | did look initially, and
they were nowhere near this lot. So that's not really an option.

Mr. Berman - Yes, that's all | needed to know. If it was not too far
away, | would question it.
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Mr. Gidley - When you put the layer on, it doesn't show up
anywhere near the lot in question.

Mr. Blankinship - Public Utilities requires them to connect if they're
within 300 feet.

Mr. Berman - Great. Thank you. Any questions for Mr. Gidley?
None? Thank you, sir.

Mr. Gidley - Thank you, Mr. Chairman.

Mr. Berman - Would the applicant please approach?

Ms. Sylva - My name is Judy Sylva.

Mr. Blankinship - Sorry, we're going to hear from the applicant first.

You'll be next.
Mr. Berman - Mr. Rempe?
Mr. Rempe - We concur with the staffs finding on granting

approval. We appreciate staff's time on this matter. I'm here to answer any
questions.

Mr. Berman - Any questions for Mr. Rempe? Okay, hearing none—
Mr. Mackey - Just out of curiosity. Do you know how far the public
utilizes are?

Mr. Rempe - 1 do not.

Mr. Mackey - Okay.

Mr. Berman - Thank you, sir. And now anybody else in support

please approach.

Ms. Sylva - Hi, how are you doing? My name is Judy Sylva. S-y-I-
v-a. | live at 400 Mullens Lane. The property that's there has been there since
I've been there, 27 years. We've been cutting the property and taking care of it.
It's just a very narrow piece of property there. | was looking at the type of home
that was going to be built, and we have like smaller, country blacktop—it's like
country living out there, and they're going to build a two-story, reaily nice looking
house there. Which I'm sure that would help our property.
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The sewer situation, they have said that they were going to have sewer out there
years ago. We've never gotten sewer. | think they've gone as far as East
Washington.

| don’'t know. It seems like a very small area to put such a big two-story house in.
Until | had the understanding of the property, we’d been taking care of that all
along. Actually, | have horses, and they feed in that area. I've been there 27
years, never even knew it anyone else’s property. When we purchased it from
Mr. Groome, | took it that we had the three lots. But our three lots continue—kind
of where the little fence and the woodpile are, we're over to the left there. | take it
that the house will be built somewhere in that little field right there, because
behind it's nothing but woods and a little creek back there. it just seems like a
mighty small spot to put a big two-story house, especially when the rest of the
neighbors—there are a few homes, new ones that have been built in there that
are newer homes, nice looking homes. But like | said, we're more like country out
there.

I'm just expressing my opinion. I'm not opposing a house being put there, but it's
going to be really close between the two that are there. And that land’s been
sitting for at least—it would have to be, like | said, the 27 years I've been there.
The land has just been left sitting there.

Mr. Berman - Thank you very much. Any questions?

Ms. Harris - Your name, again, please?

Ms. Sylva - Judy Sylva. S-y-l-v-a.

Ms. Harris - Ali right. Ms. Sylva, do you think that if a home is built
there it would be detrimental to the community?

Ms. Sylva - No.

Ms. Harris - Okay, thank you.

Mr. Berman - I want to be clear. Which lot are you?

Ms. Sylva - 'm at 400. I'm on the left. | have the horse barns. I'm

there on the left. And | have three lots there.

Mr. Berman - Okay. Thank you. Any questions? Thank you for
coming today.

Ms. Sylva - Okay. Thank you. Can | ask a question, please?

Mr. Berman - Yes ma'am, absolutely.
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Ms. Sylva - Will | be hearing if anything else will be going on or
notified by mail when anything will start taking place if they are going to build?

Mr. Blankinship - Not normally, no.
Ms. Sylva - You don't. Okay.
Mr. Berman - But youre welcome to contact the County and ask

how the case is proceeding.
Ms. Sylva - Okay, all right.

Mr. Berman - If this goes forward, they still need to apply for a
building permit and other things like that.

Ms. Sylva - Okay.

Mr. Berman - So there are other opportunities to interact. But you
formally won't be notified.

Ms. Sylva - Okay. All right.

Ms. Harris - Ms. Sylva, you do plan to stay while we vote, right?
Ms. Sylva - Yes ma'am, | will.

Ms. Harris - Okay. So at least you'll know whether or not—

Ms. Sylva - Yes.

Ms. Harris - —to proceed with that. All right.

Ms. Sylva - Yes | will. Thank you for letting me know that. |

appreciate it.

Mr. Berman - Thank you.
Ms. Sylva - Okay, thank you.
Mr. Berman - Anybody else in support? Or opposition? Hearing

none, let’s proceed to motions and deferrals, if any.
[After the conclusion of the public hearings, the Board discussed the case

and made its decision. This portion of the transcript is included here for
convenience of reference.]
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Mr. Berman - Do | hear a motion?

Mr. Mackey - Yes, Mr. Chairman. | move that we approve
VAR2017-00012. The County had recommended that we defer until we had a
formal survey done. The survey was turned in today, and the County has
changed their recommendation to approval. It appears the main question was
met and all five subtests were met in order to grant a variance.

Mr. Berman - We have a motion from Mr. Mackey. Do 1 hear a
second?
Ms. Harris - I second the motion. |1 did drive through the

neighborhood. There are diverse homes in the neighborhood. The neighbor did
verify that it would enhance the neighborhood, | quite agree with her. So | do
second this motion.

Mr. Berman - We have a second from Ms. Harris. Any other
discussion? Hearing none, all in favor signify by saying aye. Those opposed?
There is no opposition; that motion carries 4 to 0.

After an advertised public hearing and on a motion by Mr. Mackey, seconded by
Ms. Harris, the Board approved application VAR2017-00012, EMERALD LAND
DEVELOPMENT, LLC requests a variance from Section 24-95(d)(1) of the
County Code to build a one-family dwelling at 420 N Mullens Lane (GREENDALE
PARK) (Parcel 826-726-7807) zoned One-Family Residence District (R-3)
(Varina). The Board approved the variance subject to the following conditions:

1. This variance applies only to the lot width requirement for one dwelling only.
All other applicable regulations of the County Code shall remain in force.

2. Only the improvements shown on the building design filed with the application
may be constructed pursuant to this approval. Any additional improvements shall
comply with the applicable regulations of the County Code. Any substantial
changes or additions to the design or location of the improvements will require a
new variance.

3. Approval of this request does not imply that a building permit will be issued.
Building permit approval is contingent on Health Department requirements,
including, but not limited to, soil evaluation for a septic drainfieid and reserve
area, and approval of a well location.

4. Before beginning any clearing, grading, or other land disturbing activity, the

applicant shail submit an environmental compliance plan to the Department of
Public Works.
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5. The existing pile of tree stumps shall be removed from the property prior to the
issuance of a certificate of occupancy.

6. The large dead tree to the northwest of the pile of tree stumps shall be
removed prior to the issuance of a certificate of occupancy.

Affirmative: Berman, Harris, Mackey, Reid 4
Negative: 0
Absent: Bell 1

Mr. Berman - Any new business?

Ms. Harris - The minutes.

Mr. Berman - Let's go to approval of the minutes. Any corrections to

the minutes? No corrections requested. Do | have a motion on the minutes?

Ms. Harris - | move that we accept the minutes as presented.

Mr. Berman - Do | hear a second?

Mr. Mackey - Second.

Mr. Berman - Motion by Ms. Harris, second by Mr. Mackey. Any

further discussion? Hearing none, all in favor signify by saying aye. Those
opposed? There is no opposition. The minutes are approved 4 to 9.

On a motion by Ms. Harris, seconded by Mr. Mackey, the Board approved as
presented the Minutes of the May 25, 2017, Henrico County Board of Zoning
Appeals meeting.

Affirmative: Berman, Harris, Mackey, Reid 4
Negative: 0
Absent: Bell 1

Mr. Berman - Any further business?

Mr. Blankinship - I always forget to do this at the beginning of the

meeting. Ms. Kristin Smith, a new member of the Planning Department staff has
been in attendance this morning.
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Mr. Berman -
are adjourned.

June 22, 2017

Good morning, Ms. Smith. Welcome to the group. We
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