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MINUTES OF THE REGULAR MEETING OF THE BOARD OF ZONING
APPEALS OF HENRICO COUNTY, HELD IN THE COUNTY ADMINISTRATION
BUILDING IN THE GOVERNMENT CENTER AT PARHAM AND HUNGARY
SPRING ROADS, ON THURSDAY OCTOBER 26, 2017 AT 9:00 A.M., NOTICE
HAVING BEEN PUBLISHED IN THE RICHMOND TIMES-DISPATCH OCTOBER
9, 2017 AND OCTOBER 16, 2017.

Members Present: William M. Mackey, Jr., Chairman
Helen E. Harris, Vice Chairman
Gentry Bell
Terone B. Green
James W. Reid

Also Present: Jean M. Moore, Assistant Director of Planning
Benjamin Blankinship, Secretary
Paul M. Gidley, County Planner
R. Miguel Madrigal, County Pianner

Mr. Mackey - Good morning. I'd like to call the meeting to order
Welcome to the October 26, 2017 meeting of the Henrico County Board of Zoning
Appeals. For all those who are able, will you please stand and join us in the Pledge
of Allegiance.

Thank you. Now we'll have Mr. Ben Blankinship please read our rules of the
meeting.

Mr. Blankinship - Good morning, Mr. Chair, members of the Board,
ladies and gentieman, the rules for this meeting are as follows: Acting as secretary,
| will announce each case. We will then ask everyone who intends to speak to that
case to stand and be sworn in. Then a member of the staff will give an introduction
to the case. Then the applicant will have the opportunity to make their presentation.
After the applicant, anyone else who wishes to speak will be given the opportunity.
After everyone has had a chance to speak, the applicant, and only the applicant,
will have an opportunity for rebuttal. The Board will then take that matter under
advisement and continue to the next public hearing. After all of the public hearings,
they'll go back through the agenda and render all of their decisions at the end of
the meeting. So if you wish to hear their decision on a specific case you can stay
until the end of the hearings, or you can check the Planning Department website—
we usually get it updated within an hour of when the meeting ends—or you can
call the Planning Department this afternoon.

This meeting is being recorded, so we’ll ask everyone who speaks to speak directly

into the microphone on the podium, state your name, and please spell your last
name to make sure we get it correct in the record.
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I'm not aware of requests for deferral or withdrawal, although we may have
deferrals if people can't get here. With that, | think we're ready to proceed.

Mr. Mackey - All right. if it pleases the Board, we have been informed
that there may be some people running late. Perhaps we could go ahead with
approval of the minutes first to allow a few more people a little bit more time to get
here.

Mr. Blankinship - Alt right. Mr. Chair, it's unusual, but we have two sets
of minutes on the agenda this morning. If you will remember at the September
meeting there was a question about the August minutes. There was a sentence
that appeared to be missing, so we had to go back and check the record before
those minutes could be approved. So there was one page of August minutes
included in your package with a sentence highlighted. Actually, that sentence you'll
see is in brackets. We went back and listened to the tape, and it was not actually
spoken. The nomination had been made earlier in the meeting, if you remember.
So we just kind of proceeded based on that. So we just inserted that sentence in
brackets so that the minutes will make sense.

Mr. Mackey - All right. Well we'll start with the minutes from the
August 24, 2017 meeting. The correction being made will be line 3209, Mr. Bell
formally nominated Ms. Helen Harris. Do we have a motion?

Mr. Green - | move we approve the minutes as corrected.

Ms. Harris - Second.

Mr. Mackey - All in favor? Any opposed? Al right, the motion is
carried.

On a motion by Mr. Green, seconded by Ms. Harris, the Board approved as
corrected the Minutes of the August 24, 2017 Henrico County Board of Zoning
Appeals meeting.

Affirmative: Bell, Green, Harris, Mackey, Reid 5
Negative: 0
Absent: 0

Now we’ll move to the minutes from the September 28, 2017 meeting.

Ms. Harris - Mr. Chairman, | had a couple of corrections. They're

small. On page 17, line 736. | think Mr. Bell said, “She thinks” instead of “She
things.”
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Mr. Mackey - Okay, we'll make that correction.

Ms. Harris - On page 23, line 1002. | think there was an omission
there. “I've been trying to do this.” 1 think the word “do” has been omitted.

Mr. Mackey - Okay.

Ms. Harris - Those were the only two corrections that | saw.

Mr. Mackey - All right. Are there any other corrections?

Ms. Harris - | would like to make a motion that we accept the

minutes as corrected.
Mr. Bell - Second.

Mr. Mackey - It's moved by Ms. Harris and seconded by Mr. Bell. All
in favor say aye. Those opposed say no. There is no opposition; that motion
passes.

On a motion by Ms. Harris, seconded by Mr. Bell, the Board approved as
corrected the Minutes of the September 28, 2017 Henrico County Board of
Zoning Appeals meeting.

Affirmative: Bell, Green, Harris, Mackey, Reid 5
Negative: 0
Absent: 0

Mr. Mackey - All right, Mr. Blankinship, will you call our first case,
please.

Mr. Blankinship - All right. Conditional use permit 2017-00032, Ollie

Marie Ellis. Is there anyone here to represent that case yet? All right, we'll assume
they are stuck in traffic.

Conditional use permit 2017-00033 and 34 are both Home Depot. Is anyone here
to represent those cases? Okay. We'll start with CUP2017-00033, Home Depot.

CUP2017-00033 HOME DEPOT requests a conditional use permit
pursuant to Section 24-116(d)(1) of the County Code to allow a temporary sales
stand at 6501 W Broad Street (Parcel 768-742-3277) zoned Business District (B-
2) and Business District (B-3) (Tuckahoe).
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Mr. Blankinship - Would everyone who intends to speak to this case
please stand and be sworn in. Raise your right hands, please. Do you swear the
testimony you're about to give is the truth, the whole truth, and nothing but the truth
so help you God? All right, thank you. A member of our staff is right behind you,
and we're going to let him do an introduction before you begin. Miguel?

Mr. Madrigal - Good morning. Mr. Chair, members of the Board,
before you is a request to allow a temporary sales stand at a home improvement
center. The subject property is over ten acres in size and was formerly a Dominion
Chevrolet vehicle dealership. Home Depot purchased the property and
redeveloped it in 1999. The site improvements consist of a 109,000-square-foot
retail building and 22,500-square-foot outdoor garden center, all developed under
a plan of development.

Consistent with previous years, the applicant would like to install a 2,400-square-
foot tent in the parking lot for the seasonal sale of Christmas trees between
November 2nd and December 29th of this year. | have to apologize. This is the
best scan that | could produce with the technology that we have. You can barely
see the tent here.

Although Christmas tree sales are permitted by right in the garden center, the
applicant would prefer to have the seasonal sales tent in the parking lot. Because
the plan of development prohibits outdoor storage as a condition of approval, a
CUP is necessary for a temporary sales stand in the parking lot.

The property is primarily zoned B-3, and the majority of the lot is designated as
commercial arterial on the Comprehensive Plan. The seasonal sale of Christmas
trees is a customary and incidental accessory use to a home improvement store.
Everybody is pretty familiar with that, especially this time of year. Consequently,
the proposed use is not out of character with a Home Depot and is consistent with
both the zoning and Comprehensive Plan designations. The applicant does not
state why Christmas tree sales cannot be conducted in the outdoor garden center,
which would then be consistent with the approved POD.

The only detrimental impact anticipated by staff would be vehicular congestion in
Home Depot's parking lot due to the tent's placement near the front of the store
and the displacement of approximately 14 parking stalls. Aithough the whole
shopping center is slightly short on parking by approximately 32 parking stalls—
that's after all of these went in a couple years ago—the proposal has not been
shown to cause any significant or lasting adverse impacts in recent years.
Additionally, staff has not received any complaints about the seasonal sale of
Christmas trees or lack of parking at the shopping center.

In conclusion, the request is consistent with surrounding land uses and the intent

of the zoning and Comprehensive Plan designations. The proposed use would be
of a short duration and will not cause any lasting or substantial detrimental impacts.
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Specific conditions of approval have been prepared to mitigate any adverse
impacts on adjacent uses during the temporary period that the tent will be on site.
For these reasons, staff recommends approval subject to conditions.

That concludes my presentation. I'll be happy to answer any questions.

Mr. Mackey - All right, thank you, Miguel. Are there any questions?

Ms. Harris - Just one question. Is this the same location as used in
prior years?

Mr. Madrigal - Yes, it's exactly the same.
Ms. Harris - Okay.
Mr. Madrigal - The last few years we've been out, there's been a

pumpkin patch there, and then they replace that with the tent. This year, for some
reason, they didn’t put the pumpkin patch there. They put all the pumpkins against
the building. But it's at the exact same spot as previous years.

Mr. Blankinship - Could you go back to the site map, Miguel?
Mr. Madrigal - Yes sir.
Mr. Blankinship - Mr. Bell had asked a very good question. In some

place, including on this map, we refer to this as a temporary sales stand. In other
places, we refer to it a 40-by-60-foot tent. The “temporary sales stand” is the
language in the code that allows this use, so that’'s why in some places we've used
that term. But it is, in fact, a 40-by-60-foot tent.

Mr. Bell - Miguel, did you hear anything—the Burlington Coat
Factory and the Office Depot, those businesses have not changed. But now we
have Aldi with these. Are there any problems with parking associated with this?

Mr. Madrigal - No. Over the last few years, we haven't had any
complaints. Actually, since the use has been going on for the last five years, we
haven't had any complaints with respect to parking. Because of the way the
shopping center is set up with that main entryway splitting the two halves of the
center, any congestion or any parking impacts will primarily be experienced by the
Home Depot folks because it's in their parking lot. If anything, some peopte might
spill over onto the Burlington Coat Factory side. But generally | would expect that
to be right along that main entryway.

Mr. Bell - That side that is Aldi now?

October 26, 2017 5 Board of Zoning Appeals



218
219
220
221
222
223
224
225
226
227
228
229
230
231
232
233
234
235
236
237
238
239
240
241
242
243
244
245
246
247
248
249
250
251
252
253
254
255
256
257
258
259
260
261
262

Mr. Madrigal - Yes. You have Aldi there, Burlington Coat Factory, and
you have Office Max. We haven’t heard any complaints.

Mr. Bell - Thank you.

Mr. Reid - You mentioned the dates were November 2nd to
December 297

Mr. Madrigal - Yes sir.
Mr. Reid - And the conditions of approval say December 26.
Mr. Madrigal - GCh, I'm sorry. Let's see. They've actually requested

November 2nd to December 26. Our conditions, November 2nd through December
26. So on the conditions it's correct.

Mr. Reid - Okay.

Mr. Mackey - Does the application say December 267

Mr. Madrigal - Yes sir.

Mr. Mackey - Okay. All right. Are there any further questions? All
right, thank you, Miguel.

Mr. Madrigal - Thank you.

Mr. Mackey - Can we hear from the applicant, please?

Mr. Johns - Good morning, ladies and gentlemen of the Board. My

name is Paul Johns. J-o-h-n-s. As your representative said this morning, we've
been doing it for the past five years. We've secured this structure well enough to
leave it there for a whole month without any incidents or problems from the general
public and everyone that was coming around. So | really don't see why we
shouldn’t be able to get this granted for us to do this another year. That's all | really
have to say.

Mr. Blankinship - Mr. Johns, are you associated with Home Depot or with
the tent company?

Mr. Johns - No sir. I'm associated with the tent company.

Mr. Blankinship - Okay. So you're not actually on site during the month
that the tent is there?
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Mr. Johns - Actually | am the one that goes out and installs each
tent to each location. And so far there are ten locations. We start with the one up
here in Henrico County and ending in Virginia Beach.

Mr. Green - Is this something that happens every year?

Mr. Johns - Yes.

Mr. Green - So every year they have to come for this?

Mr. Johns - Yes sir, we do.

Ms. Harris - Mr. Johns, my question deals with security. Are you

familiar with what they do for security? Are they leaving those items out overnight?

Mr. Johns - | do believe they put a fence around the tent after we
finish with the installation. And they provide their own security.

Mr. Reid - Where will the tent be on the property, on the east side
towards that shopping center that’s next to it?

Mr. Johns - Yes sir.

Mr. Reid - Okay.

Mr. Johns - Right along the fence line.

Mr. Blankinship - It's right in front of the garden center, right?

Mr. Johns - Yes sir. It's about six parking spaces and once you

cross from the main garden center.

Mr. Mackey - All right, are there any other questions for Mr. Johns?
All right, thank you, Mr. Johns.

Mr. Johns - Thank you.

[After the conclusion of the public hearings, the Board discussed the case
and made its decision. This portion of the transcript is included here for
convenience of reference.]

Mr. Mackey - Is there a motion?

Mr. Green - S0 moved.
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Mr. Mackey - We have a motion by Mr. Green. Do we have a
second?

Mr. Reid - Second.
Mr. Mackey - Seconded by Mr. Reid. Discussion?
Ms. Harris - Yes. | think that this is a good example of good

customers that come before us. They come year after year, and they provide a
service to the community, and we don’t have any problems that are being reported.
As long as this continues this way, | think that we need to grant them the conditional
use permit.

Mr. Mackey - All right, thank you, Ms. Harris. We have a motion by
Mr. Green, seconded by Mr. Reid. Ailin favor say aye. Those opposed say no. The
motion passes 5 to 0.

After an advertised public hearing and on a motion by Mr. Green, seconded by Mr.
Reid, the Board approved application CUP2017-00033, HOME DEPOT requests
a conditional use permit pursuant to Section 24-116(d)(1) of the County Code to
allow a temporary sales stand at 6501 W Broad Street (Parcel 768-742-3277)
zoned Business District (B-2) and Business District (B-3) (Tuckahoe). The Board
approved the conditional use permit subject to the following conditions:

1. This conditional use permit applies only to the erection of a temporary tent for
the sale of Christmas trees from November 2 through December 26, 2017. All other
applicable regulations of the County Code shall remain in force.

2. Only one tent, as shown on the plot plan filed with the application, may be
erected pursuant to this approval. Any additional improvements shall comply with
the applicable regulations of the County Code. Any substantial changes or
additions to the design or location of the improvements will require a new use
permit.

3. The applicant shall obtain a building permit for the tent, and shall comply with
all requirements and conditions of the Department of Building Inspections.

4. The tent shall not interfere with approved landscaping islands or parking lot
lighting. All approved landscaping shall be maintained in a healthy condition.

5. The tent shall be removed from the property no later than January 2, 2018, at
which time this permit shall expire.

6. A sign shall be posted on the exterior of the tent providing emergency contact
information and stating that trespassing after hours is prohibited.
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Affirmative: Bell, Green, Harris, Mackey, Reid
Negative:
Absent:

oo,

[At this point, the transcript continues with the public hearing on the next
case.]

Mr. Blankinship - Next is CUP2017-00034, Home Depot. Mr. Gidley will
do the introduction on this case.

CUP2017-00034 HOME DEPOT requests a conditional use permit
pursuant to Section 24-116(d)(1) of the County Code to allow a temporary sales
stand at 11260 W Broad Street (Parcel 742-762-4307) zoned Light Industrial
District (M-1C) and West Broad Street Overlay (WBSO) (Three Chopt).

Mr. Blankinship - Would everyone who intends to speak to this case
please stand and be sworn in. Raise your right hands, please. Do you swear the
testimony you're about to give is the truth, the whole truth, and nothing but the truth
so help you God?

Mr. Gidley - Thank you, Mr. Secretary. Good morning,
Mr. Chairman, members of the Board. This is also a request for Christmas tree
sales, this time at the Home Depot in Short Pump. The store is located in the
Brookhollow Shopping Center and other anchors there include Hobby Lobby,
Target, and also Kohl's. The proposed sales would occur between November the
2nd and December the 26th. Plans call for using a 40-foot-by-60-foot tent to house
the trees.

As in past years, the tent would be located in the parking lot across the drive aisle
from the garden center. The garden center is located right here. And of course the
drive aisle comes in front of the store, and here’s the proposed location right here.

In evaluating the request, is it consistent with the Comprehensive Plan and Zoning
Ordinance? The property is zoned M-1C, Light Industrial District (Conditional) and
is designated Commercial Concentration on the Future Land Use Plan. A home
improvement store such as Home Depot is consistent with both of these
designations. In addition, the sale of Christmas trees is customarily accessory to a
home improvement store.

Would the request result in a substantial detriment to nearby property? In recent
years, the outparcels on the site have started to fill in, and that's made parking a
little bit tighter out there. That said, the proposed tent would only occupy 14 parking
spaces, and there is adequate room to accommodate that. Past sales have been
held, and complaints have not been received by staff regarding those past sales.
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In conclusion, ideally the sales would occur in the garden center where the POD
for the site says they should be held. The request, however, is short term in nature
and uses only 14 parking spaces. As a result, any detrimental impacts should be
limited. Because the size and time frame is consistent with past years, staff
recommends approval of this request subject to the attached conditions.

This concludes my presentation. If you have any questions, I'll be happy to
entertain them.

Mr. Mackey - Thank you, Mr. Gidley. Are there any questions for
Mr. Gidley? Thank you, sir. Can we hear from Mr. Johns again, please? Would you
like to speak on this location?

Mr. Johns - Good morning, ladies and gentlemen of the Board.
Paul Johns. For the past couple of years, like | said, we've been doing the same
jobs starting up here and going all the way down to Virginia Beach. | have not had
an issue with any of the tents in the past years. We have met all structural codes,
everything that the fire department asks of us. So | don’t see any reason why we
wouldn’t comply with the code that's been given in the past years.

Mr. Mackey - Thank you, Mr. Johns. Any questions for Mr. Johns?

Ms. Harris - Yes, I'm just curious. How do you anchor the tent to
the pavement?

Mr. Johns - There are ten legs on this structure. Each one is
anchored down with a four-foot stake, which is anchored into the asphait. Each
stake is rated at 1,200 pounds per stake. The strap that's attached to it is rated at
about 1,400 to 2,000 pounds. There are ten of them all around the tent, which
anchors it down.

Ms. Harris - So when you leave that construction area, do you still
have holes there where you had anchored those stakes?

Mr. Johns - After remove the tent, we go back and patch the holes,
as normal with sand and blacktop asphalt patch.

Ms. Harris - And then you come back the next year and use the
same holes?

Mr. Johns - For the most part, yes.

Ms. Harris - Interesting.
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Mr. Mackey - Are there any other questions for Mr. Johns? All right,
thank you, sir.

Mr. Johns - Thank you.
[After the conclusion of the public hearings, the Board discussed the case

and made its decision. This portion of the transcript is included here for
convenience of reference.]

Mr. Mackey - What is the pleasure of the Board?

Mr. Green - So moved.

Mr. Mackey - Ali right. Motion made by Mr. Green. Do we have a
second?

Mr. Reid - Second.

Mr. Mackey - Seconded by Mr. Reid. Discussion?

Ms. Harris - | think that the same statement applies to both of these

cases since they seem to be companion cases. Certainly, this does not endanger
the health or welfare of the community.

Mr. Mackey - All right, thank you, Ms. Harris. We have a motion by
Mr. Green and a second by Mr. Reid. All in favor say aye. Those opposed say no.
There is no opposition; that motion passes. The ayes have it 5 to 0.

After an advertised public hearing and on a motion by Mr. Green, seconded by Mr.
Reid, the Board approved application CUP2017-00034, HOME DEPOT requests
a conditional use permit pursuant to Section 24-116(d)(1) of the County Code to
allow a temporary sales stand at 11260 W Broad Street (Parcel 742-762-4307)
zoned Light Industrial District (M-1C) and West Broad Street Overlay (WBSO)
(Three Chopt). The Board approved the conditional use permit subject to the
following conditions:

1. This conditional use permit applies only to the erection of a temporary tent for
the sale of Christmas trees from November 2 through December 26, 2017. All other
applicable regulations of the County Code shall remain in force.

2. Only one tent, as shown on the plot plan filed with the application, may be
erected pursuant to this approval. Any additional improvements shall comply with
the appiicable regulations of the County Code. Any substantial changes or
additions to the design or location of the improvements will require a new use
permit.
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491 3. The applicant shall obtain a building permit for the tent, and shall comply with
492 all requirements and conditions of the Department of Building Inspections. J
493

494 4. The tent shall not interfere with approved landscaping islands or parking lot

495 lighting. All approved landscaping shail be maintained in a healthy condition.

496

497 5. The tent shall be removed from the property no later than January 2, 2018, at

498 which time this permit shall expire.

499

s00 6. A sign shall be posted on the exterior of the tent providing emergency contact

501 information and stating that trespassing after hours is prohibited.
502

503

504  Affirmative: Bell, Green, Harris, Mackey, Reid

505  Negative:

506  Absent:

507

508

509 [At this point, the transcript continues with the public hearing on the next
510 case.]

511

SO W,

512 Mr. Blankinship - It looks like we have a much fuller house now. Sorry
513 everybody had to wade through that difficult traffic to get here this morning. We ,
514  just skipped ahead on the agenda, and | hope everybody has had a minute to J

515 collect your thoughts and pull yourselves together. So we’ll go back to the top of
516 the agenda now and begin with CUP2017-00032.

517

518 CUP2017-00032 OLLIE MARIE ELLIS requests a conditional use
519  permit pursuant to Section 24-12(g) of the County Code to operate a family day
520  home with employees at 2809 Eagle Trace Terrace (RIVER BLUFFS) (Parcel 806-
521  736-6673) zoned One-Family Residence District (R-3AC) (Fairfield).

522

523 Mr. Blankinship - Would everyone who intends to speak to this case
524  please stand and be sworn in. Raise your right hands, please. Do you swear the
525 testimony you're about to give is the truth, the whole truth, and nothing but the truth
526  so help you God?

527

528  Ms. Ellis - Yes.

529

5306 Mr. Blankinship - Thank you. If you'll give us just a moment. Mr. Gidley,

531  are you doing this one?

532

533 Mr. Gidley - Yes sir.

534

535  Mr. Biankinship - Mr. Gidley is going to give us an introduction to the

536 case and then you can speak. J
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Mr. Gidley - Thank you, Mr. Secretary. Good morning again,
members of the Board.

This property is located in the River Bluffs subdivision, which as you can see here
is located just northeast of the intersection of Mechanicsville and Laburnum. It's a
typical suburban neighborhood of 1-1/2-to-2-story homes. The applicant owns a
two-story home with just over 2,000 square feet of floor area. She purchased the
home this past summer. This is a view of the home right here.

The applicant would like to operate a large family day home for up to 12 children.
That is allowed by right. The reason she needs a conditional use permit is twofold.
First of all, she wants to have two outside employees work for her. Secondly,
instead of closing at 6 p.m., she’d like to go 30 minutes more until 6:30 p.m. So
either one of these would require a conditional use permit.

As far as the evaluation with regard to the Comprehensive Plan and Zoning
Ordinance, the property is zoned R-3AC, One-Family Residential District,
Suburban Residential 2 on the Future Land Use Plan. And a one-family dwelling
is consistent with both of these. A family day home is also a permitted accessory
use. However, as noted, for the outside employees and extra time, a conditional
use permit is required.

As far as any substantial detriment, staff doesn't really see any significant
substantial detriment. The main concern were the two employees coming in from
outside. And obviously there are people coming and going to drop their children
off. So rather than having the employees park in front of the home and interfere
with that, staff has a condition recommending the employees park on the
applicant’s driveway. That would keep the front free for people to come and drop
their children off.

In conclusion, the proposed use is consistent with both the Zoning Ordinance and
the Comprehensive Plan. A family day home c¢an be a positive for a neighborhood.
The only potential negative impact staff sees can be mitigated by the condition
requiring employees to park on the driveway. As a result, staff recommends
approval of this request subject to the conditions found in the staff report.

That concludes my presentation on this. If you have any questions, 1 will be happy
to answer those.

Mr. Mackey - Thank you, Mr. Gidley. Does anyone from the Board
have a question for Mr. Gidley? Thank you, sir.

Mr. Gidley - Yes sir.

Mr. Mackey - Can we hear from our applicant now?
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Ms. Ellis - Good morning. I'm Ollie Ellis. | am the homeowner.

Mr. Mackey - Excuse me, Ms. Ellis. Would you say you name again
and spell it please for the record?

Ms. Ellis - Ollie Ellis. First name is O-l-l-i-e. Last name is Ellis, E-
-l-i-s.

Mr. Mackey - Thank you.

Ms. Ellis - This is my first time ever doing anything like this. I'm

not sure what the expectations are.

Mr. Mackey - We'd just like for you to speak a little bit on behalf of
yourself, why you want to receive this conditional use permit for your daycare.

Ms. Ellis - Okay. | had something traumatic happen in my past
where | lost two little children. There are not a lot of daycares that offer a resource
of helping families financially. | want to be able to start from my home and after a
year go into a facility. | want to be able to help families. Well offer them a
reasonable rate. That's my whole purpose for doing it.

Right now I'm using my home. It's my home, so I'm pretty excited about that. | have
an ample amount of space. | have a ten-year-old daughter, and it's just me and
her. So starting from my home would be smart and a good resource in the area
that I'm in. | already have clients lined up. So to have this permit approved would
be great and very honorable.

Mr. Mackey - I'm sure | speak for everyone on the Board and the staff
that we're definitely sorry to hear about the loss of your two children. Are there any
questions for Ms. Ellis? Yes, Mr. Bell.

Mr. Bell - You have a ten-year-old daughter. How many children
will you be starting with?

Ms. Ellis - From what the permit allows me to do is 6 to 12 kids. |
have about four kids, parents that would like for me to work with their children.

Mr. Bell - When will the extra help be employed?

Ms. Ellis - I’'m in the process of looking at applicants. Actuaily, my
classmates. We're all in school for the same thing, which is early childhood
development. So I'm not actually opening until the first week of December. | know
there's a process of getting people employed and having funding set up for that.
So that’'s something that I'm working on now.
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Mr. Bell - The reason | asked the question is | noticed you didn't
have any fencing. | was curious to know how you’re going to take care of the kids
while they're outside playing.

Ms. Ellis - Yes. It's very supervised. And alsc I'm looking into
some temporary fencing. | just did some yard work yesterday, me and someone
else. We're actually putting a section together that will be right behind where that
grill is, between that tree line and the other tree line. it's going to be temporary so
it's rubber mulch, different types of things, and putting some—I guess outdoor play
equipment. Not a lot, but something that’s going to enhance a child's gross motor
skills.

Mr. Bell - And then lastly, did you read your conditions and do
you approve of them?

Ms. Ellis - In reference to the parking?

Mr. Bell - There are four actually, but yes, the parking.

Ms. Ellis - Yes.

Mr. Bell - | had some concerns about that. Can your driveway

handle the parking?

Ms. Ellis - Yes. My driveway can actually hold about four cars.
Mr. Bell - Thank you.

Ms. Eliis - Okay.

Mr. Mackey - Anyone else have a question for Ms. Ellis?

Ms. Harris - Yes, | do. In your description of your activity, | noticed

that you mentioned you have a third level and you have a bottom level. The second
level, | was wondering what goes on there?

Ms. Ellis - How the home is set up, the actual first level of the
home | was referencing—I| guess people would call it a basement area. It's not a
basement to me. But it's a full room, and it's opposite of where my garage doors
are. That room right there. That's part of where the daycare is. It's mostly set up
for toddlers. The upper level is a room set up for infants. It's a private room. It's
limited space, so I'm only requiring two infants.

Mr. Blankinship - That explains why you need employees.
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Ms. Ellis - Yes.

Mr. Blankinship - Somebody has to be upstairs and somebody has to be
downstairs at the same time.

Ms. Ellis - Absolutely.

Ms. Harris - So that floor level is really the area that you will use for
your home?

Ms. Ellis - Yes ma'am. That third level, | have four rooms up

there—my private bed room, my daughter's private bedroom, a bathroom that’s
outside of my daughter’'s bedroom, and my office and the infant’'s room. The level
in between, the first level and the second level, that's a setting area, dining area,
enjoyment room, kitchen. So it’s a lot of space.

Ms. Harris - Okay. | drove by there yesterday. | was wondering do
you use your garage as a garage or did you—I| know you said you're using one of
the segments for your business. | was wondering do you use the garage as a
garage.

Ms. Ellis - No ma'am.

Ms. Harris - Okay.

Ms. Ellis - No ma'am, | don't.

Ms. Harris - Thank you.

Mr. Mackey - All right, thank you Ms. Harris. Are there any other

questions? All right. Thank you, Ms. Ellis.
Ms. Ellis - All right. Thank you.

[After the conclusion of the public hearings, the Board discussed the case
and made its decision. This portion of the transcript is included here for
convenience of reference.]

Mr. Mackey - What is the pleasure of the Board?

Ms. Harris - Mr. Chairman, I'd like to make a motion that we
approve this CUP permit. | feel that this particular business and businesses like it
will add to rather than detract from the health and welfare of the community. | did
drive by, and it seems as though it would be an asset to have a child daycare in
that home as long as everything else that goes along with a family daycare is
achieved.
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Mr. Mackey - All right, thank you, Ms. Harris. We have a motion by
Ms. Harris.

Mr. Green - Second.

Mr. Mackey - Seconded by Mr. Green. Discussion?

Mr. Green - | really appreciate the fact that she said she would

make it affordable. All too often when you look at daycares—and having gone
through that myself, it's not affordable anymore. So the fact that she stressed that
she’s going to make it affordable to families, | commend her for that.

Mr. Mackey - All right, thank you, Mr. Green. We have a motion by
Ms. Harris, properly seconded by Mr. Green. All in favor say aye. Those opposed
say no. There is no opposition; that motion passes. The ayes have it 5 to 0.

After an advertised public hearing and on a motion by Ms. Harris, seconded by Mr.
Green, the Board approved application CUP2017-00032, OLLIE MARIE ELLIS’s
request for a conditional use permit pursuant to Section 24-12(g) of the County
Code to operate a family day home with employees at 2809 Eagle Trace Terrace
(RIVER BLUFFS) (Parcel 806-736-6673) zoned One-Family Residence District (R-
3AC) (Fairfield). The Board approved the conditional use permit subject to the
following conditions:

1. This conditional use permit applies only to the operation of a family day home
with two employees from outside the home and extended hours of operation. All
other applicable regulations of the County Code shall remain in force.

2. No more than twelve children, exclusive of the care provider's own children, may
receive daycare services at any one time.

3. The hours of operation shall be limited to 6:30 AM to 6:30 PM.

4. All vehicles associated with the family day home, including vehicles used by the
operator and employee shall be parked on-site, off of the public street right-of-way.

Affirmative: Bell, Green, Harris, Mackey, Reid
Negative:
Absent:

O oW

[At this point, the transcript continues with the public hearing on the next
case.]
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Mr. Blankinship - That completes the public hearings on conditional use
permits. We also have two variances on this morning’s agenda.

VAR2017-00018 MARTHA DALE MABRY requests a variance from
Section 24-9 of the County Code to build a one-family dwelling at 1855 Mill Road
(MILL RD) (Parcel 808-686-9084) zoned Agricultural District (A-1) (Varina). The
public street frontage requirement is not met. The applicant proposes 0 feet public
street frontage, where the Code requires 50 feet public street frontage. The
applicant requests a variance of 50 feet public street frontage.

Mr. Blankinship - Would everyone who intends to speak to this case
please stand and be sworn in. Raise your right hands, please. Do you swear the
testimony you're about to give is the truth, the whole truth, and nothing but the truth
so help you God?

Ms. Mabry - | do.

Mr. Blankinship - Thank you. I'm sorry. Were you up for this case as
well?

Male - Yes sir.

Mr. Blankinship - Oh, I'm sorry. Would you raise your right hand, please.

Do you swear the testimony you're about to give is the truth, the whole truth, and
nothing but the truth so help you God? Thank you. All right, Miguel, if you would
begin.

Mr. Madrigal - Thank you, Mr. Secretary. Mr. Chair, members of the
Board. Before you is a request to build a one-family dwelling in an agricultural
district. The subject property is slightly over one acre in size, it is relatively flat, and
it is an undeveloped wooded lot. It was created by gifting in 1999 and was derived
from a 60-acre tract of land purchased by the Moore family in 1947. It is one of ten
lots of varying size that have been created over time from the 60-acre tract of land.
Seven of the ten lots are improved with one-family dwellings. The residual parcel
is approximately 36 acres in size and is still owned by a member of the Moore
family.

Access to the subject property is by way of a private road that intersects Mill Road
on the south. You can see a photo of it here. The private road is located on a 60-
foot-wide private access easement that's service for other homes lacking public
right-of-way. The private road extends well over 700 feet into the residual parcel.
You can see that here on the aerial. You can see the road traveling all the way
down.
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The three most recent homes on the property were constructed by way of variance
due to lack of public street frontage. You can see the three homes that I'm
referencing right here.

If approved, the proposed home would be the fifth property to be served by the
private road. The applicant acquired the lot in 2001 from her son who is a
grandchild of the Moore family. Because the lot sits over 200 feet south of Mill
Road, it does not meet the minimum public street frontage requirement of 50 feet
to be developable. The applicant currently has the property listed for sale, and
would like to be obtain a variance to make the property more marketable. Because
of the applicant’s intent to sell the property, no construction plans were submitted
with the request. She did submit a soil study confirming that a four-bedroom
dwelling could be built on the lot and be served by an alternative septic system.

With respect to the threshold question, the subject property is part of an original
tract of land that comprised 60 acres. Here is a more expanded view of the
property. The original land encompassed all of this area here. Over the years, the
parcel was divided into ten individual lots and a residual parcel of 36 acres.
Because of the small size of the subject property, its limited access, and the
adjoining residential neighbors, it would be impractical to use the property for
anything other than a one-family dwelling. Absent a variance, the lot would not be
developable.

Relative to the five subtests, item number 1 asks whether the property was
acquired in good faith and that any existing hardship is not self-imposed. The
subject lot was created by family division in 1999. The applicant acquired the
property by gift deed in 2001. She originally intended to build and live on the lot,
but her plans have since changed. She now intends to sell the property so that it
can be developed by a purchaser. It appears that the property was acquired in
good faith and the applicant did not create the hardship situation.

Item 2 asks whether the granting of the variance will result in a substantial
detrimental impact on adjacent or nearby property. It appears that the subject lot
was created in association with a family division and there are several existing
homes on the original tract of land. If approved, the variance would allow an eighth
home to be added to the original tract and a fourth home on the east side of the
private road. Here you can see there’s an existing home. That's one, two, and
three. So it would be the fourth home on the east side of that road.

The only detrimental impact identified by staff is a lack of a maintenance
agreement from the upkeep of the private road. Beyond the road maintenance
issue, the approval of the applicant’s request should not result in any other
detrimental impacts to adjacent or nearby properties.

Item 3 asks whether the request is of a general recurring nature more appropriately
handled by a code amendment. Requests to waive the street front frontage request
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are of a general recurring nature. This standard was first adopted in 1960 and has
been a County requirement for the last 57 years. In 2012, the County adopted
specific standards for family subdivisions to address in part these concerns. In this
case, the family division appears to have occurred in two batches—one in the early
to mid seventies and a second batch in the mid to late nineties. These divisions
occurred well after the adoption of the street frontage requirement, but before the
adoption of the family subdivision standards. Thus, the hardship facing the
applicant does not lend itself to a legislative solution because of the timing.

Staff would like to state for the record that any further division or development of
the residual property will require subdivision approval and necessary street
improvements, especially since the property has already availed itself of multiple
divisions of land without the benefit of County review and the installation of basic
infrastructure.

With respect to items 4 and 5, staff is satisfied that they have met the requirements
as outlined in the staff report.

In conclusion, the proposed dwelling is consistent with the underlying zoning and
Comprehensive Plan designations for the property. The subject lot was created in
1999 by way of family division prior to the adoption of specific standards for these
types of divisions. If approved, it's the applicant’s intent to sell the lot with the
benefit of a variance. Approval of the applicant's request should not have any
detrimental impacts due to the presence of other homes in the immediate vicinity
as well as an established access easement. Absent a variance, the lot would not
be developable. Based on these facts, staff recommends approval subject to
conditions.

That concludes my presentation. If you have any questions, I'll be happy to answer
them.

Mr. Mackey - Thank you, Miguel. | have a question. Dealing with the
conditions of approval, condition #5, the applicant shall install an address marker
at the intersection of her private drive and the private road as per R3 19.1 of the
Virginia Residential Code. Since she is planning to sell it, is that something that
she needs to complete before or is that something that we would hold for whoever
purchases it and plans to develop the lot?

Mr. Madrigal - If approved, the variance carries with the property. It'l}
go along with the land, so whoever purchases it, they'll have to abide by these
conditions.

Mr. Mackey - Okay. Does Ms. Mabry have to?
Mr. Madrigal - She can elect to do that or the purchaser can elect to
do that at that time.
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Mr. Mackey - Okay.

Mr. Madrigal - Either way, it will be a condition of approval that will be
verified once construction happens.

Mr. Mackey - Okay. Thank you. Are there any other questions?

Ms. Harris - Yes. Mr. Madrigal, do you know if those other homes
that were built along that access road were approved by the subdivision
requirements?

Mr. Madrigal - No. All the lots that exist now were, as best as | could
tell, the result of family division over time. It occurred in two stages, one in the mid
seventies and the other one in the later nineties. That's the extent of what the
research showed.

Ms. Harris - But you dont know if they were subjected to
subdivision approval?

Mr. Madrigal - No. They did get some counseling or advice because
what’s unusual is that the access easement is 60 feet wide and it extends down.
So whoever designed it was aware of our street requirements because that’s the
minimum width for a residential street.

Ms. Harris - Why are we requiring the subdivision approval now?

Mr. Madrigal - We're not. We're saying that any further development
of the residual parcel will require a subdivision plan.

Mr. Blankinship - The reason for that is because the Board of
Supervisors changed the code a few years ago. So creating any new lot now would
require going through the subdivision process. But this lot was already created.

Mr. Mackey - Any other questions for Mr. Madrigal? All right, thank
you, Miguel. Can we hear from the applicant now?

Ms. Baxter - Good morning. My name is Sherry Baxter, and I'm with
Hometown Reality. B-a-x-t-e-r. I'm the listing agent on this property. We're here
because | was contacted by another agent who has a client that's a contractor. He
would be interested in purchasing this lot if we were able to obtain the variance,
because it's on a private road, not on a public road. That's my whole purpose for
being here, to see if we can obtain this variance.
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Mr. Mackey - Okay. Ms. Baxter, | would imagine that approval by the
other residents to use that private road has been granted or will be granted to the
developer?

Ms. Baxter - We would have to go through that process as well.
Mr. Mackey - Okay. All right. Are there any questions for Ms. Baxter?

All right, thank you. Thank you, Ms. Baxter. Is there anyone here who would like
to speak in opposition?

Mr. Moore - I'm really just worried about the road.
Mr. Mackey - I need you to state your name and spell it.
Mr. Moore - Anthony Moore. A-n-t-h-o-n-y. M-oc-o-r-e. I'm just

concerned about the road. | just want to make sure it's going to stay private. 1 don’t
want it to go public. | don’t know when that occurs or what has to happen for it go
public. | guess you know. Is it going to stay private?

Mr. Blankinship - It would not be something this Board would be
responsible for. In fact, if it was going public, it wouldn’t be before this Board at all.
Normally the process would be if somebody wanted to develop the additional
acreage farther in, then they wouid build a public street and dedicate it to the
County. But it would be up to them to do that.

Mr. Moore - That’s not the issue here?

Mr. Blankinship - No.

Mr. Moore - Okay.

Mr. Blankinship - Now I'll ask you, who does maintain the road?

Mr. Moore - Me and my brother.

Mr. Blankinship - Okay. Is there a written agreement or is it just

something you—

Mr. Moore - It's just something we do. We have the farm, we have
the equipment.

Mr. Blankinship - Would you be interested in having a written agreement
that would include this new—

Mr. Moore - Probably so. Once the house is built and somebody's
there, yes, we probably would.
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Mr. Blankinship - We would encourage you all to get together and work
that out.
Mr. Moore - Right. When the contractor comes in, there’'s no

change to anything, right?

Mr. Blankinship - To the status of the road, no sir.

Mr. Moore - No.

Mr. Blankinship - That change would be—

Mr. Moore - They just have to deal with what's there, right?

Mr. Blankinship - Yes. You'd have one more neighbor driving on your

road. Your interest is to have them required to contribute in some way to the
maintenance of the road.

Mr. Moore - Right.

Mr. Blankinship - But that would be up to you. The County would not be
involved in that process.

Mr. Moore - But if they bought the house, if they don't want to put
anything toward it, what do | do then? Do | have to take them to court?

Mr. Blankinship - Yes, right. That would be something you would have to
work out with them,

Mr. Moore - Okay. All right. Thank you.
Mr. Green - Do you live in one of these houses?
Mr. Moore - Yes | do. The one on the same side all the way down

right there where the little thing is. That's my house.

Mr. Green - The sense | get is that it’s private and it's family.

Mr. Moore - Yes.

Mr. Green - So you all are open to selling it to non-family?

Mr. Moore - It was all out of my hands. No, I'm not open to it, but,

you know. It's already done.
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Mr. Green - Do you want to see this property developed?

Mr. Moore - No, I don’t. But | don’t know that there’s anything | can
do about it. | don’t think anybody does.

Mr. Reid - Do you farm the land behind you?

Mr. Moore - My family and | do. Mostly my father, but we all have a
hand in it.

Mr. Green - So the other two lots could potentially be sold as well?
Mr. Moore - Probably not because that is still in my father's name.

Could potentially. You never know what could happen, but right now no, that's not
an option.

Mr. Green - Who owns that lot there?

Mr. Blankinship - It is currently owned by a member of the family.

Mr. Moore - Which lot are you looking at?

Mr. Blankinship - The one that's the subject of this morning’s request.
Mr. Moore - It's not really family. It's my grandfather remarried.

They died. | don’t really consider that family.

Mr. Blankinship - It's an in-law.

Mr. Moore - Yes. So it's not a blood relative or anything like that.
Mr. Green - So it's your desire to keep that whole 60 acres in the
family.

Mr. Moore - i would love to.

Ms. Harris - Mr. Moore, did you all ever think about buying that
property?

Mr. Moore - Alt I can dois think about it. | don't really have . . . | wish
| could.

Mr. Mackey - All right, any other questions for Mr. Moore?

Mr. Green - Do we know what kind of house would come in?
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Mr. Blankinship - | don’t believe we have been provided with any details
on dwellings.
Mr. Moore - It's not a big house that’s on the land, so | don’t think

that would be an issue of them building something that's going to downgrade our
property.

Mr. Mackey - All of that would have to meet building codes.

Mr. Blankinship - It would have to meet the building code. We always
encourage applicants to provide more information if they have it, if they’'ve decided
on that kind of a thing, but they're not required to. And in this case where it's being
marketed to a builder, he probably is waiting until he finds a buyer before he
decides what's going to be built on it.

It looks like Ms. Mabry would like to say something.

Ms. Mabry - | can address that a little bit.

Mr. Mackey - You can come forward, Ms. Mabry.

Ms. Mabry - I'm sorry to interrupt you.

Mr. Moore - Oh no, you're fine,

Ms. Mabry - The soil study allows for a four-bedroom, two-bath.

That's the max on that.

Mr. Mackey - All right, thank you. Are there any other questions for
Mr. Moore? Thank you, sir. Is there anyone else who would like to speak in
opposition? Okay.

Mr. Dykes - First name is Bobby, last name is Dykes. D-y-k-e-s. |
live in the first house right there. It belongs to—, who is my mother-in-law. She’s
89 years old. We've talked about this. The land everything, that property in the
front is going to belong to me and my wife. | do not want this house built back there.
This is going to be an inconvenience to all of us that live on this side road and in
the front. We're going to have a lot of trucks and everything coming in and out.
This is farmland. We would love to see it stay farmiand.

It's too much of a problem for us. The end of the road right there at Mill Road, if
you put the picture back up, that drainage thing and everything. The big trucks are
not going to take it on that private road. They will not take it. None of us around
there want this house to be built. We'd love to see it stay farmland. We have peace
and quiet. This is the way we like it in Varina. |'ve talked to Barry. | have talked to
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all of them. We like the way it's set up now. | hope you do not let this go through
because it's going to cause a lot of stress on us.

This road, when it goes in, if they get it approved and start cutting trees, how are
people going to get out that live back there? How are they going to get in? This is
going to be a lot of inconvenience for us. We're used to the country. We don’t want
our country torn up. We want it to be kept the way it is, please.

Mr. Mackey - All right. Are there any questions for Mr. Dykes?

Mr. Blankinship - | have the same question that Ms. Harris had for
Mr. Moore. Have you considered purchasing this property?

Mr. Dykes - I'm not Mr. Moore; I'm Mr. Dykes. [ live in the front.
Right now my mother-in-law is 89 years old. She's getting ready to pass away any
time. | would love to, but we can’t come up with the money right now.

Mr. Mackey - Mr. Dykes, your comment about the big trucks, are you
talking about just during the construction portion?

Mr. Dykes - Yes.
Mr. Mackey - Okay, All right.
Ms. Harris - Mr. Dykes, when those other homes were built, did you

have to deal with those trucks?

Mr. Dykes - No ma'am. This was before my time. My wife and |
have only been married 17 years. We moved into the house 17 years ago.

Ms. Harris - So those homes were already constructed?

Mr. Dykes - Yes ma'am.

Mr. Mackey - All right. Are there any questions for Mr. Dykes? All
right, thank you, sir.

Mr. Dykes - Thank you.

Mr. Mackey - Is there anyone else who would like to speak in

opposition? Is there anyone who would like to speak in favor of the application?
You can come back, Ms. Baxter.

Ms. Baxter - | spoke with Mr. Dykes when we first put the house on

the market. He's a very nice man. He was interested in purchasing it at that time,
but our prices aren't together. The home that Mr. Dykes lives in faces Mill Road,
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the paved Mill Road. As far as coming up the private road to visit friends and all,
certainly. But the impact on his house, the private road is beside his house, not on
his land or in front of his house.

Mr. Mackey - Okay. Thank you, Ms. Baxter. | think that concludes
everything for this case. Can we call our next application?

[After the conclusion of the public hearings, the Board discussed the case
and made its decision. This portion of the transcript is included here for
convenience of reference.]

Mr. Mackey - What is the pleasure of the Board? Being the Varina
Magistrate, we definitely take into consideration the comments by Mr. Moore and
Mr. Dykes. | can understand that you wanted to keep it in the family and that it
would be private. The only problem is | feel that if someone has the land and they
want to develop it, if it's something they can do within the ordinance, | believe it's
our duty to allow that.

I make a motion that we accept the County’s recommendation and approve the
variance with the zero street frontage. Is there a second.

Mr. Bell - I'll second the motion.

Mr. Mackey - All right. It's been moved by the chairman, seconded
by Mr. Bell. All in favor say aye.

Ms. Harris - Can we just have a little discussion?
Mr. Mackey - Oh, I'm sorry. | apologize. Discussion?
Mr. Bell - Just a little bit. This was an interesting one. We have

the private road concerns of the people who live there, farmers. They're still
farming. Now he has to negotiate with so many people to make it happen. But it
can happen through negotiations with the road issue. The other issue is one of not
safety, not welfare, but keeping the past as it was. Well, the issue to me looked a
little like a temporary issue. His concerns seemed to be dwelling around the
building of the house, the trucks coming in, limbs being cut off trees, the road not
holding up. Hopefully, before the house is approved the maintenance agreement
will be there, and things like that can be corrected.

The last thing is that here you have a person who has a piece of property that he's
paid for. If we would vote against him, we’re telling that man he’s spent the money
for a piece of property that's non-developable. He's in a position where he can't
use his land at all. That's why | seconded the motion.

Mr. Mackey - Thank you, Mr. Bell. Any other discussion?
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Mr. Green - I’'m not going to support this. Sometimes you have to
listen to the citizens and their wishes. The gentleman and families built their nice
community and they want to maintain the community. They're concerned about
what—I{ haven’t seen what kind of house you're going to get. You don’t know what
kind of neighbors you're going to get. You don't know what kind of tension is going
to occur.

The sense | get is that if given the opportunity, they would buy the property, but
circumstances are that they can’t at this given time. Yes, if someone owns the land,
and it's a quick sale, and dump it to somebody else, but you have to recognize the
individuals that still have to live in the area and maintain the area and the
community. We're always talking about building communities. Well [ like to see
communities built where folks are receptive to the neighbors and the housing
around it. So I'm going to side with the gentlemen because they ultimately have to
live there every day. We go back to our properties and neighborhoods, and they
have to live there. I've got to take that into consideration.

Mr. Mackey - Okay. Thank you, Mr. Green. Is there any other
discussion?
Ms. Harris - Yes. A while ago when we had Attorney Wright on the

Board, he had concerns about confiscation of property. If you have ownership of a
property and someone tells you that you can’t use it, that you can't build on it, it
amounts to someone taking the use of your property away from you. We have in
the conclusion of the staff report that absent a variance, the lot would not be
developable. That means that if they don't get this variance, they would not be able
to do anything with this lot at all. | know we have the authority to say no, but this
family division was set up years ago. We'd be taking their land and saying they
can't use it.

| think it's to the real estate agent’s advantage to have a proper home built on this
lot because we know about commissions. The more the house costs, the more
their commission is. So | believe that the real estate agent and the owner of the
property will be acting in good faith.

I know there’s an ongoing argument about rural versus urban—well, the city versus
the country, do we want to keep Varina rural or not. But we know Varina is loaded
with cases like this. We just have to deal with them case by case. But there are
two separate opinions about how rural Varina should remain. People who own their
property, | don’t see how we could very well dictate to them that, “You can't do this
with your property,” and there’s nothing else they can do with it.

Mr. Green - Just by virtue of the fact that we can say yes or no gives

us the ability to say yes or no. I'm going to side with the gentlemen and say no. |
don't feel that we’re taking anything away. We're just being cognizant of humanistic

October 26, 2017 28 Board of Zoning Appeals

9



©

1268
1269
1270
1271
1272
1273
1274
1275
1276
1277
1278
1279
1280
1281
1282
1283
1284
1285
1286
1287
1288
1289
1290
1291
1292
1293
1294
1295
1296
1267
1293
1299
1300
1301
1302
1303
1304
1305
1306
1307
1308
1309
1310
1511
1312

1313

people’s wishes. They have to live in these environments. As | thought about this
case, | thought about my neighborhood. The house could burn down next to mine,
and somebody could come in and put a structure up that is totally out of character
and not consistent with my neighborhood simply because somebody owns the
land. Potentially.

Mr. Mackey - I don't think so. | think we're kind of getting off a little
bit, because they all have ordinances, and they couldn’t just build any structure
they want. But | think we are at the portion where we will say yes or no, so we'll go
on with the vote. It's properly moved and seconded. All in favor say aye. Those
opposed say no. The ayes have it4 to 1.

After an advertised public hearing and on a motion by Mr. Mackey, seconded by
Mr. Bell, the Board approved application VAR2017-00018, MARTHA DALE
MABRY’ s request for a variance from Section 24-9 of the County Code to build a
one-family dwelling at 1855 Mill Road (MILL RD) (Parcel 808-686-9084) zoned
Agricultural District (A-1) (Varina). The Board approved the variance subject to the
following conditions:

1. This variance applies only to the street frontage requirement for one dwelling
only. All other applicabie regulations of the County Code shall remain in force.

2. Approval of this request does not imply that a building permit will be issued.
Building permit approval is contingent on Health Department requirements,
including, but not limited to, soil evaluation for a septic drainfield and reserve area,
and approval of a well location.

3. Before beginning any clearing, grading, or other land disturbing activity, the
applicant shall submit an environmental compliance plan to the Department of
Public Works.

4. The applicant shall present proof with the building permit application that a legal
access to the property has been obtained. The driveway shall be improved with a
durable asphalt or compacted gravel surface at least 10 feet wide with 12 feet of
horizontal clearance and 14 feet of overhead clearance to provide access for
police, fire, emergency medical services, and other vehicles. The owners of the
property, and their heirs or assigns, shall accept responsibility for maintaining
access to the property until such a time as the access is improved to County
standards and accepted into the County road system for maintenance.

5. The applicant shall install an address marker at the intersection of her private
drive and the private road as per §R319.1 of the Virginia Residential Code.

Affirmative: Bell, Harris, Mackey, Reid 4
Negative: Green 1
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Absent: 0

[At this point, the transcript continues with the public hearing on the next
case.]

VAR2017-00019 CINDY G. HALTERMAN requests a variance from
Section 24-9 of the County Code to allow a one-family dwelling to remain at 2655
Lacywood Lane (Parcel 840-722-1635) zoned Agricultural District (A-1) and
Conservation District (C-1) (Varina). The public street frontage requirement is not
met. The applicant proposes 0 feet public street frontage, where the Code requires
50 feet public street frontage. The applicant requests a variance of 50 feet public
street frontage.

Mr. Blankinship - Would everyone who intends to speak to this case
please stand and be sworn in. Raise your right hands, please. Do you swear the
testimony you're about to give is the truth, the whole truth, and nothing but the truth
so help you God? Thank you. Mr. Gidley?

Mr. Gidley - Thank you, Mr. Secretary, members of the Board. This
property is located off Grapevine Road, which is just southeast of Airport and 295.
It contains a total of 169 acres of land and has been in the Binns family since 1946.
This is also the site of a former sand and gravel operation run by Simon’s Hauling.
You can see a little bit of the residual site right there. Some of you who have been
on the Board awhile may recall that.

Today the property is used for a small-scale agricultural use, and it also contains
two single-family dwellings, both of which were constructed prior to 1960. These
are currently owned by Jean Binns, and she would like to give one home to her
daughter and one home to her son. To accomplish this, she would like to divide
the property into two parcels. You can see the proposed division line right here.

The first parcel or southern parcel would contain the home at 2655 Lacywood. That
is the property right here. It would be on this parcel. This parcel actually has public
street frontage down here. So this proposed parcel would comply with code.

The second property or the more northern parcel contains the home located at
2650 Lacywood Lane. That's this home right here. This parcel lacks public street
frontage. It does border the terminus of Traverse Drive. But the reality is under
code the terminus of a road does not count towards the public street frontage
requirement. So this proposed parcel would lack public street frontage. That's why
she's here for a variance today.

One of the conditions of approval that we are recommending is when this line is

finalized, and this is approximate here, it would be good if Traverse Drive would
completely come in and attach to this northern parcel. | gather there’s been

October 26, 2017 30 Board of Zoning Appeals



©

1360
1361
1362
1363
1364
1365
1366
1367
1368
1369
1370
1371
1372
1373
1374
1375
1376
1377
1378
1379
1380
1381
1382
1383
1384
1385
1386
1387
1388
1389
1390
1391
1392
1393
£394
1393
1396
1397
1398
1399
1400
1401
1402
1403
1404
1405

discussion with different departments about maybe future development on down
the line. At least that way there would be a public road that could be extended in
here so a subdivision could be built if that's what is planned in the future.

There are two main tests that the applicant needs to meet for a variance, one of
which has to be met. In this case, | believe both tests are met. One of those is does
the Zoning Ordinance unreasonably restrict the use of the property. And number
two, was there a change in the ordinance after the improvements were made. In
this case, as | noted, the homes were both built prior to 1960. And prior to 1960 on
a large-acreage A-1-zoned tract, you could have two homes on the property, and
there was no public street frontage requirement.

In 1960, two changes were made to code. One said you need one lot per home,
and the other required public street frontage. So the applicant’s proposal would
actually bring the property into compliance with the one-lot-per-home requirement,
but they are still running afoul of the lack-of-public-street-frontage requirement.
Because the homes were there, legally built with building permits prior to the
adoption of that public street frontage requirement, certainly the second test where
there was a change to the Zoning Ordinance, the effective date of which occurred
after the homes were already built, that requirement is met for a variance. Once
you get past that one main requirement, then you can come on to the five subtests
that we look at, and I'll go over those briefly.

As far as the hardship, since the homes were built prior to the Binns acquiring
them, they did not cause the hardship and they purchased the property in good
faith. '

Substantial detrimental impact. The two homes actually already exist. The home
here at 2655 Lacywood is the more southern one. The northern parcel contains
this home at 2650. Again, both of these homes already exist, so nothing new is
really being proposed here other than the division of the property. So there
shouldn't be any substantial detrimental impact.

As far as an ordinance amendment to address this issue, the only thing the Board
of Supervisors could really do is eliminate the public street frontage requirement.
And obviously that was adopted for public safety purposes to allow access for
police and fire and school buses. So short of doing away with that, there is really
no ordinance amendment that could be adopted by the Board to address this
situation.

One-family dwellings are permitted in the A-1 district, so this is not a use variance.
And finally, a special exception is not an option.

In conclusion, the property consists of a 169-acre parcel with two homes. Because
these homes were buiit with buitding permits prior to the 1960 adoption of the public
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1406  street frontage requirement, at least one of the first two main tests is met. And all J
1407 five subtests appear to be met as well. As a result, staff recommends approval of

1408  this request subject to the conditions found in your staff report.

1409

1410 If there are any questions, | will be happy to answer them for you.

1411

1412 Mr. Mackey - Thank you, Mr. Gidley. Are there any questions?

1413

1414  Mr. Green - I'm new. Terminus. What do you mean by terminus?
1415

1416  Mr. Gidley - Yes sir. You can see this street coming down here,

1417 which is Traverse Drive. The terminus is basically where it dead ends. There’s not
1418 an approved cul-de-sac built there where you could potentially have homes
1419 constructed. It basically just dead ends right there. That's a terminus. | guess the
1420  belief is in the future, roads like that could continue. If they would not, then they
1421 would be developed with a cul-de-sac. As | said, it does not count as public street
1422 frontage even though technically you abut a public street with this terminus right
1423 here.

1424

1425 Mr. Green - Okay.

1426

1427 Mr. Mackey - Any other questions for Mr. Gidley?

1428 J
1429 Ms. Harris - Mr. Gidley, is there a vacant home on Lacywood Lane?
1430

1431 Mr. Gidley - Let's see. You said is there a vacant home on
1432 Lacywood?

1433

1434  Ms. Harris - Yes, near that intersection. | drove by there, and | saw
1435 our sign.

1436

1437 Mr. Gidley - When you come up the long gravel private road here,

1438 there are a number of homes out here. There are two right here, one and two. The
1439  applicant's home down here, the southernmost one, and one across the street.
1440 And then the other one is up here, the more northern of the two. So there are a
1441 number of homes along this road. On the main parcel here, there are just two.
1442

1443 Ms. Harris - But to your knowledge, there is no vacant home near
1444 the parcel that we're discussing today.

1445

1446 Mr. Gidley - The only one | would say I'm familiar with is when |

1447  spoke to the applicant. My understanding is Ms. Jean’s son is taking care of a

1448 family member who lives nearby but does not live on the property itseif. And |

1449 believe he's temporarily living elsewhere to take care of that family member. He

1450  plans on moving back into one of the two homes on this property in the future. But o
1451 the applicant can probably address that in more detail.
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Ms. Harris - Okay. The other thing | was concerned about—
Mr. Blankinship needs to answer this question. | know that we have cases where
the applicants desire to not be held to the standard for public street frontage. But
are we authorized to divide parcels?

Mr. Blankinship - This is an unusual case. And | will tell you that the
family has been working with the Planning Department and other County
departments for several months trying to find the best way to do this. They've had
several meetings with Public Works about whether to extend that public street.
They've had a lot of different conversations with different people. And we just have
not been able to find a way forward for them. That's why when this finally came to
me, | overcame my normal reluctance to recommend a variance as the solution to
the problem.

The reason for that has a lot to do with Mr. Green’s question about that word
terminus. The reason for that requirement is when developed property abuts
undeveloped property, you want to make sure there’s a way to extend the street
into the developed property. When the undeveloped property starts to develop,
you want to see that public street extended. So here you have the end of Traverse
there, you have a temporary cul-de-sac that can be opened and extended into this
property. But it would be | think excessive to say, “You have to build the public
street now in order to serve one house that's already been there for 60 years and
that already has a really well-established private drive that doesn’t connect to
Traverse. It goes out the other way. It goes out Lacywood.

All things considered, | felt in this case, it's unreasonable to say you can't divide
this property unless you extend that public street that nobody is ever going to use—
at least for the foreseeable future nobody’s going to use. If 20, 50 years down the
line it is time to develop this larger parcel, they can extend Traverse at that time.
So there’'s no need to extend it now, in my view, to preserve the development
pattern in the future.

That's kind of a long answer to a short question.

Ms. Harris - But thank you.

Mr. Blankinship - | think a year ago | did look at this and say no, a
variance is not appropriate here, you need to go through the subdivision process,
talk to Public Works and find a way to make this work. And we’ve just had meeting
after meeting after meeting, and we just can't make all the regulations line up to
get this to move forward.

Ms. Harris - Is Laceywood Lane paved?
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Mr. Blankinship - It's paved almost all the way because this was a sand-
and-gravel operation, and those big heavy trucks were moving in and out of there.
So they went ahead and built—it's not to County standards, but it's a very solid
roadbed. If you look here at the map on the screen, just before the letter “L," it's a
public road. And then right where that yellow dashed line is it becomes a private
road at that point.

Ms. Harris - Okay. Thank you.

Mr. Mackey - Ali right. Thank you, Mr. Blankinship. Are there any
other questions for Mr. Gidley? Okay. Can we hear from the applicant please?

Ms. Halterman - Good morning. My name is Cindy Halterman. It's H-a-
I-t-e-r-m-a-n. | am the daughter of Jean Binns, who is the property owner. | thank
you for letting me speak on her behalf this morning.

As Mr. Blankinship mentioned, we've had several meetings with Public Works and
with the Planning Department trying to determine the best route to go with being
able to divide the property per my mother's wishes. This all came about as she
was preparing her will. The desire was to be able to leave one home to me and
one to one of my brothers. That's when we realized that the code had changed
and it was no longer permissible, that they had to be on separate lots. So we
proceeded from that point trying to come up with the best method of being able to
accomplish her wishes.

The plan that we have in our minds would make no changes to the existing
structures. There are no improvements being made. | submitted with the
application a road maintenance agreement that we have established. Beyond our
property lines, further into the—I would say that would be the east—there are four
additional homes that are non-family members that use Lacywood Lane. They
have all signed. And we have a recorded road maintenance agreement from all
parties that are using it. There are eight homes that enter in through that access
point.

As it stands right now, we don’t have any immediate intentions of making any
changes. But we did have the discussion with Public Works with regard to Traverse
Drive, that as this property passes, possibly to the next generation, someone may
want to develop that larger parcel. So that was taken into consideration when we
were thinking about where we could divide it off to split the two homes. The best
outcome that we could come up with was to make sure that the property line was
south of Traverse Drive. Then if whoever ended up with ownership of that large
parcel wanted to put some houses back there, they would be able to create an
entrance in from that point.

Mr. Mackey - All right, thank you, Ms. Halterman. Does anyone from
the Board have any questions for Ms. Halterman?
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Ms. Harris - Yes. Ms. Halterman, thank you for your letter that we
received. | noticed on the application that one address is 2655. | believe that’s your
address. And one is 2650.

Ms. Halterman - My mother's address is 2655. She resides there. |
actually own 2635, which is right here. That's my home.

Ms. Harris - I'm sorry; | didn’t see that.

Ms. Halterman - Right here. That triangular-shaped lot, that's my lot.
Ms. Harris - Okay.

Ms. Halterman - My mother resides at 2655, which was the second

home built on the large parcel. And 2650 was the original homestead that was
where my grandparents built.

Ms. Harris - Can you point out her property, please? The other two.

Ms. Halterman - This is 2655 right here. That's my mother’s, the owner
of the large parcel. Her home is right here. The original home that my grandparents
lived in prior to their death was right here.

Ms. Harris - Okay. What is the parcel between your house and . . .

Ms. Halterman - My grandparents left each of us an acre of land. This
lot was mine. This is one brother who built his home there. Another brother built a
home here. And this is just an empty lot right now. It was deeded to the third
brother, but he has not built on the property. So that is a vacant lot.

Ms. Harris - Thank you.
Ms. Halterman - You're welcome.
Mr. Mackey - Are there any other questions for Ms. Halterman?

Ms. Halterman, | have a question while you're up here. Each member of the Board
received a letter of recommendation that we approve the variance. It was signed
by an A. Evan. They said their property is adjacent to yours?
Ms. Halterman - It is, yes, and she’s present today.

Mr. Mackey - Oh, okay. All right. We just wanted to get her name so
we could have it for the record.
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Ms. Halterman - Yes. Her property is actually the first one when you
come onto Laceywood. it’s right here.

Mr. Mackey - Okay. All right. Are there any other questions for
Ms. Halterman? All right. Thank you, Ms. Halterman.

Ms. Halterman - Thank you.

Mr. Mackey - Is there anyone here who would like to speak in

opposition to the application? Is there anyone who would like to speak in favor of
the application? Okay. Is A. Evans here? Can we get the spelling of your name?
Can you come to the podium, please? We just need this to get it into the record.

Ms. Evans - It's Abby (A-b-b-y), Evans (E-v-a-n-s).

Mr. Mackey - Evans. Okay. And your letter will be filed in the record.
Ms. Evans - Thank you.

Mr. Mackey - Thank you.

Ms. Harris - Ms. Evans, you are in support?

Ms. Evans - Yes. I'd like to see her keep her family home the way it
is. Thank you

Mr. Mackey - | didn'’t realize that the letters all had names on them. |

think we got them all mixed up, but they all say the same thing so | don’t think that’s
a problem.

Ms. Harris - Thank you.

Mr. Mackey - All right. Okay. | believe that is our last request.
Mr. Blankinship - Yes sir.

Mr. Mackey - Okay, we'll go on to our motion portion.

[After the conclusion of the public hearings, the Board discussed the case
and made its decision. This portion of the transcript is included here for
convenience of reference.]

Mr. Mackey - What is the pleasure of the Board? Being the Varina
magistrate, I'll make a motion. | feel that the property was acquired in good faith.
They did not cause the hardship on their own. it has met the five subtests, and |
do not believe it will be a detriment to the surrounding properties. Having said that,
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| would like to make the motion that we accept the County's recommendation and
grant the variance to Ms. Halterman to allow the dwelling at 2655. Is there a
second?

Mr. Green - Second.
Mr. Mackey - Seconded by Mr. Green. Discussion?
Mr. Bell - There are no safety or welfare concerns that | see with

this particular request, and the conditions were met that are required by the state.

Ms. Harris - As Mr. Blankinship pointed out, this case is unique. We
have a road that has been used and is used, even though it is not a public road. |
see no problem with granting this variance.

Mr. Mackey - All right, it's moved and seconded. All in favor say aye.
Those opposed say no. The ayes have it 5to 0.

After an advertised public hearing and on a motion by Mr. Mackey, seconded by
Mr. Green, the Board approved application VAR2017-00019, CINDY G.
HALTERMAN's request for a variance from Section 24-9 of the County Code to
allow a one-family dwelling to remain at 2655 Lacywood Lane (Parcel 840-722-
1635) zoned Agricultural District (A-1) and Conservation District {C-1) (Varina).
The Board approved the variance subject to the following conditions:

1. This variance applies only to the public street frontage requirement for the
existing dwelling at 2650 Lacywood Lane. All other applicable regulations of the
County Code shall remain in force.

2. Only a single division of the property known as Parcel 840-722-1635 may occur
subject to this variance. This division shall be in general conformance with the
plans submitted with this application. The new propeity line shall intersect the
western boundary of the property south of the terminus of Traversee Drive.

Affirmative: Bell, Green, Harris, Mackey, Reid 5
Negative: 0
Absent: 0
Mr. Mackey - That's the end of our motion portion, and the minutes

have already been approved. We have no further business?
Mr. Blankinship - No sir.

Ms. Harris - Mr. Chairman, | move that we adjourn.
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